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In the United States District Court

for the District of Oregon

Civil No. 5092

HENRY A. KUCKENBERG, HARRIET KUCK-
ENBERG and LAWRENCE KUCKEN-
BERG, d/b/a KUCKENBERG CONSTRUC-
TION CO.,

Plaintiffs,

vs.

HARTFORD ACCIDENT & INDEMNITY CO^J-

PANY, a Corporation, and SOUTHERN
PACIFIC COMPANY, a Corporation.

Defendants.

PRE-TRIAL ORDER

The above-entitled action came on for 7)re-trial

conference before the Honorable Gus J. Solomon,

Judge of the above-entitled Court, on Monday, June

1, 1953. at 10:00 o'clock a.m., in the United States

District Courtroom at Portland, Oregon. Plaintiffs

appeared by and through Arno H. Denecke, one of

their attorneys. Defendant Hartford Accident & In-

demnity Company appeared by and through James

Arthur Powers, one of its attorneys. Defendant

Southern Pacific Company appeared by and through

John Gordon Gearin, one of its attorneys.

The following facts were agreed upon among the

parties

:
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Agreed Facts

1. At all times herein concerned plaintiffs Henry

A. Knckenberg, Harriet Kuckenberg and Lawrence

Kiickenberg were and are co-partners doing business

as Kuckenberg Construction Co. with their office

and principal place of business in Multnomah

County, Oregon. At all of said times plaintiffs were

and are now citizens of the State of Oregon.

2. At all times herein concerned defendant Hart-

ford Accident & Indemnity Company was and is

now a corporation duly organized and existing

under and by virtue of the laws of the State of

Connecticut and was and is engaged in the insur-

ance business in the State of Oregon.

3. At all times herein concerned and to and in-

cluding October 16, 1947, defendant Southern Pa-

cific Company was a corporation duly organized

and existing under and by virtue of the laws of the

State of Kentucky and authorized to do business

and doing business in the State of Oregon as a rail-

road company. On September 3, 1947, all of the

assets of Southern Pacific Company, a Kentucky

corporation, were transferred to Southern Pacific

Company, a Delaware corporation. On October 16,

1947, Southern Pacific Company, the Kentucky cor-

poration, withdrew from business in the State of

Oregon. On December 15, 1947, Southern Pacific

Company, the Kentucky corporation, was dissolved.

Since September 3, 1947, and at all times referred

to in the complaint subsequent thereto, the business
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of Southern Pacific Company, the Kentucky cor-

poration, has been and is being conducted by South-

ern Pacific Company, the Delaware corporation. The

parties to the instant controversy having considered

Southern Pacific Company as being one corporation

during all of the times herein concerned.

4. The amount in controversy exceeds, exclusive

of interest and costs, the sum of $3,000.00.

5. On or about May 7, 1947, plaintiffs entered

into various contracts with the United States of

America whereby plaintiffs undertook to and did

construct portions of a public highway, sometimes

known as the North Santiam Highway, in Marion

County, Oregon. A true and correct copy of one

of said contracts, 24-A2 is attached hereto, marked

plaintiffs' Exhibit . ., and made a part hereof to-

gether with various specifications and a bid schedule

which were made a part of the said contract. The

terms and conditions of plaintiffs' Exhibit .., in-

cluding various said specifications and said bid

schedule, were at all times herein concerned known

to defendant Hartford Accident & Indemnity Com-

pany.

6. On July 2, 1947, plaintiffs entered into a con-

tract with the defendant Southern Pacific Company
in respect to certain required insurance and certain

construction work involved in this controversy as

was expressly required by plaintiffs' said construc-

tion contract with the United States of Amei-ica.

The said requirement in the plaintiffs' said con-
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struction contract with the United States was in

turn expressly required by a prior agreement en-

tered into by the Southern Pacific Company and

the State of Oregon, acting by and through its

State Highway Commission, dated May 28, 1947,

relating to the acquisition by the State of the right

to construct highway slopes upon and along certain

portions of the said Company's right of way in

Marion County, Oregon. Said Commission in turn

contracted with the United States Public Roads

Administration, an agency of the United States, for

the construction of the said highway, and said Ad-

ministration contracted with the plaintiffs, the con-

tractor, on the behalf of the United States. A true

and correct copy of said contract of July 2, 1947, is

attached hereto marked plaintiffs' Exhibit . ., and

made a part hereof.

7. As further required by said construction con-

tract with the United States, plaintiffs on January

26, 1948, formally entered into a contract with the

defendant Southern Pacific Company in regard to

protecting certain property from damage as a result

of said construction work referred to in Plaintiffs'

Exhibit 1 above and providing for the reimburse-

ment of the said railroad for certain of said work
which said railroad might be required to do. A true

and correct copy of said contract of January 26,

1948, is attached hereto, marked Plaintiff's' Exhibit

. . , and made a part hereof. Said two contracts were

at all times herein concerned considered bv the
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parties hereto as one contract covering the i^eriod

commencing July 2, 1947.

8. Pursuant to the requirements of the said con-

struction contract, Plaintiffs' Exhibit . ., plaintiffs

contracted with and did receive from the defendant

Hartford Accident & Indemnity Company a bodily

injury and property damage liability insurance

policy effective April 1, 1947, as modified by certain

endorsements to the said policy effective on that

date and other endorsements effective subsequently.

Effective on July 29, 1948, the defendant Hartford

Accident & Indemnity Company cancelled the said

policy as provided by the policy and complied in

all respects with the said cancellations section of

said policy. A true and correct copy of said policy

of insurance together with endorsements is attached

hereto, marked Plaintiffs' Exhibit ... and made a

part hereof. A true and correct copy of said notice

of cancellation is attached hereto, marked defendant

Hartford's Exhibit . ., and made a part hereof.

8a. Defendant Hartford Accident & Indemnity

Company issued to the defendant Southern Pacific

Company and Western Union Telegraph Company,

at the instance and at the cost of the plaintiffs, a

policy of insurance No. CL43726, which said policy

was in effect May 14, 1947, through May 14, 1948,

and that said policy of insurance bore endorsement

No. 1 effective May 14, 1947, and endorsement No.

2 effective September 30, 1947, and thereafter said

defendant Hartford issued its continuation cer-

tificate to said policy and endorsements thereto eov-



8 Henry A. Kuckenherg, etc, vs.

ering the period from May 14, 1948, to May 14,

1949.

9. Pursuant to said construction contract, plain-

tiffs were required to and did work in close

proximity to a railroad line of defendant Southern

Pacific Company.

10. From on or about June 2, 1947, until on or

about July 29, 1948, a period during Avhich the

plaintiffs were constructing said highway, property

of Southern Pacific Company was damaged. After

the completion of the said highway, plaintiffs en-

gaged in certain work of reconditioning said rail-

road from on or about April 4, 1949, until on or

about May 6, 1949.

11. Defendant Hartford Accident & Indemnity

Company has denied any liability to the plaintiffs

and refused to pay plaintiffs for any amounts

allegedly expended by the plaintiffs in respect to

the repair of said damage.

12. Plaintiff's have demanded that defendant

Southern Pacific Company pay plaintiffs for cer-

tain sums so expended by plaintiffs but defendant

Southern Pacific Company has refused to pay said

sums or any part thereof.

13. Plaintiff's performed work and furnished

materials in repairing the property of the defendant

Southern Pacific Company during the period com-

mencing on July 1, 1947, and ending on May 6,

1949.
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14. Plaintiffs tendered to the defendant Hart-

ford Accident & Indemnity Company on December

1, 1949, the defense of the counterclaim brought by

the defendant Southern Pacific Company in the

amount of $8,762.16 as evidenced by plaintiffs' Ex-

hibit . . , and the defendant Hartford Accident &
Indemnity Company on December 7, 1949, refused

to assume the defense of said counterclaim on behalf

of the plaintiffs.

15. Southern Pacific Company made timely and

appropriate demand upon Hartford Accident & In-

demnity Company to defend plaintiffs' claim against

Southern Pacific Company and tendered the defense

thereof of the instant claim to the said defendant

Hartford, which refused said tender.

16. Southern Pacific Company made timely and

appropriate demand upon defendant Hartford to

pay to defendant Southern Pacific Company the

amount of its damages in the sum of $8,762.16 but

defendant Hartford refused to pay the amount of

said damages or any part thereof.

17. Southern Pacific Company made timely and

appropriate demand upon the plaintiffs for the pay-

ment of Southern Pacific Company's alleged dam-

ages in the sum of $8,762.16 but plaintiffs have

refused to pay said damages or any part thereof.

18. That the schedule of items consisting of all

items of damage claimed by the plaintiffs has been

furnished by the plaintiffs to the defendants and
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that said schedule contains a full and complete list

of the items being claimed in this litigation.

19. That it is agreed that if during the trial the

plaintiffs seek a reformation of the various insur-

ance contracts that the reformation so sought shall

be in the form heretofore reduced to writing and

submitted to the attorneys for the respective parties

by plaintiffs' counsel and it is further agreed that

plaintiffs, in any event, make their claim for re-

covery herein on the basis that the items of damage

were caused by ^'accident."

Contentions of the Plaintiffs

1. The plaintiffs contend that they may be obli-

gated to pay for all or part of the damage done to

the property of the defendant Southern Pacific

Company ; this obligation may be because of liability

imposed by law, irrespective of any contractual as-

sumption of liability, or by reason of contracts.

Plaintiffs' Exhibit . ., entered into between the

j)laintiffs and the defendant Southern Pacific Com-
pany whereby the plaintiffs agreed to protect South-

ern Pacific Company from damage to its property

and to reimburse the defendant Southern Pacific

Company for the work done by said company in

repairing said damage.

2. If the plaintiffs are liable for said damage
either by liability imposed by law or by liability

assumed by the plaintiffs under contract then, the

defendant Hartford Accident & Indemnity Com-
pany is obligated by the policy of insurance issued
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to the plaintiffs, Plaintiffs' Exhibit . ., to pay for

the said damage to the defendant Southern Pacific

Company's property.

3. If the plaintiffs are held to be liable to the

defendant Southern Pacific Company for said dam-

age by reason of the contracts, which are Plaintiffs'

Exhibit .
. , the defendant Hartford Accident &

Indemnity Company is liable to the plaintiffs for the

amount of said damage by reason of any or all of

the following:

(a) Said contracts were part of an easement

agreement, Plaintiffs' Exhibit . ., and the defendant

Hartford Accident & Indemnity Company in the

policy in which the plaintiffs are named assureds,

Plaintiffs' Exhibit . ., insured for liability assumed

under an easement agreement.

(b) That on April 1, 1948, the defendant Hart-

ford Accident & Indemnity Company specifically

agreed to assume to be obligated for the liability of

the plaintiffs assumed under any contracts pertain-

ing to the performance of construction contracts of

the plaintiffs.

(c) That it was the mutual intention of the

plaintiffs and the defendant Hartford Accident &
Indemnity Company at the time the policy naming

plaintiffs was effective, Plaintiffs' Exhibit ..,

namely, April 1, 1947, that said policy of insurance

was to insure the plaintiffs against any liability

assumed by the plaintiffs pursuant to the provisions

of the plaintiffs' contract with the Public Roads
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Administration, Plaintiffs' Exhibit . ., and if said

policy of insurance does not so insure, this error

was by mutual mistake of the plaintiffs and the

defendant Hartford Accident & Indemnity Com-

pany and said policy of insurance should be re-

formed so that effective April 1, 1947, it insured

the plaintiffs for liability assumed by the plain-

tiffs by contract as required by plaintiffs' contract

with the Public Roads Administration, Plaintiffs'

Exhibit . .

.

4. Damage done to the property of the defendant

Southern Pacific Company was caused by ^'acci-

dent'' as such word is used in the policy of insur-

ance concerned herein.

5. The plaintiffs gave notice of said accidents to

the defendant Hartford Accident & Indemnity Com-

pany as soon as practicable ; the defendant Hartford

Accident & Indemnity Company had notice of said

accidents; that in the event it is found that plain-

tiffs did not give said notice and said defendant

had no notice the said defendant waived notice of

said accidents by denying any coverage therefor

under its policies of insurance and by specifically

waivin.^- any obligation the plaintiffs may have had

in regard to notice.

6. The defendant Hartford Accident & Indem-

nity Company by denying it was obligated to pay

for said damage waived that provision of the poli-

cies that no action lies against the said defendant
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until final judgment against the plaintiffs or agree-

ment of the defendants herein.

7. That the plaintiffs repaired the property of

the Southern Pacific Company in lieu of the de-

fendant Southern Pacific Company's making said

repairs and then making claim against the plaintiffs

or the defendant Hartford Accident & Indemnity

Company therefor in order to mitigate and lessen

the amount of the damages to the property of the

defendant Southern Pacific Company.

8. That the work performed by the plaintiffs and

the materials furnished by the plaintiffs for the

repair of the property of the defendant Southern

Pacific Company was in the amount of $42,002.66

and said amount is a reasonable amount for said

work performed and materials furnished.

9. That in the event the plaintiffs were not liable

to the defendant Southern Pacific Company for

any or all of the damage to the property of the

defendant Southern Pacific Company then the de-

fendant Southern Pacific Company is liable to the

j)laintiffs for the reasonable value of the repair

done by the plaintiffs to the property of the defend-

ant Southern Pacific Company but not in excess of

$5,438.99 and that said repairs were furnished at the

instance and request of the defendant Southern

Pacific Company.

10. Tn regard to the counterclaim of the defend-

ant Southern Pacific Company plaintiffs were not

liable for the damage which was repaired by the
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defendant Southern Pacific Company; if the plain-

tiffs were liable therefor the defendant Hartford

Accident & Indemnity Company is obligated there-

for by reason of the insurance policy naming the

plaintiffs as assureds, Plaintiffs' Exhibit .., and

by reason of the policy naming the defendant South-

ern Pacific Company as assured, plaintiffs' Ex-

hibit ...

10a. That the policy of insurance naming the

defendant Southern Pacific Company as named as-

sured, plaintiffs' Exhibit .., is an agreement by

the defendant Hartford to pay to the defendant

Southern Pacific Company for any damage do]ie

to the property of the defendant Southern Pacific

Company for which plaintiffs are liable by reason

of their contract with the defendant Southern Pa-

cific Company and by reason of the plaintiffs fur-

nishing said policy for the defendant Southern

Pacific, the plaintiffs were not liable to the defend-

ant Southern Pacific for said damage and performed

the work of repairing said damage for the account

of the defendant Hartford in fulfillment of the

defendant Hartford's obligation under said policy

of insurance to the defendant Southern Pacific.

10b. If the policy of insurance naming the de-

fendant Southern Pacific as assured does not pro-

vide as in (10a) above, the provisions therefor are

in error and were made by mutual mistake of the

defendant Hartford and the plaintiffs and the said

policy should be reformed to express the intention

of said parties.
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11. That the defendant Hartford Accident &
Indemnity Company is further liable to the plain-

tiffs for fees for attorneys of the plaintiffs not to

exceed $10,000.00; said liability is pursuant to Sec-

tion 101-134 O.C.L.A.

12. The defendant Hartford Accident & In-

demnity Company is further liable to the plaintiffs

for the reasonable expenses, including attorney's

fees, incurred by the plaintiffs in defending against

the counterclaim brought by the defendant Southern

Pacific Company in an amount not to exceed

$2,500.00.

Contentions of the Defendant Hartford

Accident & Indemnity Company

Defendant Hartford Accident & Indemnity Com-
pany admits that it issued a bodily injury and prop-

erty damage liability insurance policy which was in

effect until duly cancelled, effective July 29, 1948,

but denies that the facts and circumstances alleged

in plaintiffs' contentions invoke the provisions and

terms of the said policy so as to impose liability on

this defendant for these reasons:

A. Plaintiffs agreed in their contract to take

care of the damage they are now making claim for

here and were paid an extra consideration to cover

the cost of taking care of said damage.

B. Following this provision of their agreement

plaintiff's proceeded at their own cost and expense

to repair the damage they had caused through their
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own operation. Plaintiffs a long time thereafter

prepared what appears to be an estimate of their

expenses in making such repair, and although com-

pensated for such expenses under their contract,

plaintiffs now make claim here against Hartford

under a policy of Public Liability insurance to again

recover for the items of expense for which they

have already been paid by the government under

theii* contract with the government and Southern

Pacific.

The items of damage follow a pattern of the same

design—a series of similar blasts would blow the

blasted rocky material down the mountain gorge

onto the Southern Pacific tracks at the bottom of

the gorge and damage it; this damage was opera-

tional in nature and should have in most instances

been protected against by proper safeguards ; when

such safeguards were not used, the same type of

damage occurred repeatedly.

The policy of insurance was written to furnish

protection to plaintiffs against liability to third

parties arising out of damage to third parties' prop-

erty when such liability is imposed by law; in other

words, against tort liability, when caused by ac-

cident.

The series of similar items of damage here were

not caused by accident. They were from repeated

operations carried on by plaintiff. The items of

damage w^ere due to the habit—the habitual opera-

tions of plaintiff, and not to accident. The policy
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of insurance was written at a low premium and does

not cover, nor was it ever intended to cover, plain-

tiffs' contract liability to the Southern Pacific.

Plaintiffs, by their contract (and for which they

received extra compensation), first agreed to protect

Southern Pacific property from damage, and when

plaintiffs failed to so protect, plaintiffs agreed to

be liable for the resulting damage.

Specifically, under the terms of the policy, there

is no coverage here because

:

a. Liability is limited to damage caused by

accident.

b. Liability is limited to that imposed by

law—i.e., to tort actions as distinguished from

an action on contract.

c. Endorsement No. 15 relating to contract

coverage, became effective only on and after

April 1, 1948, and does not relate to nor cover

the items of damage claimed here.

d. The liability of the answering defendant

is expressly stated not to include injury to or

destruction of property occupied or used by or

in the care, custody or control of the plaintiffs

or any of their employees.

2. The provisions of the said policy exclude from
coverage items of damage which as here merely

cover maintenance and repair work by the insured,

the plaintiffs here.

3. Condition No. 9 of the said policy relating to
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Notice of Accident was breached by the plaintiffs

in that the answering defendant was not given writ-

ten notice as soon as practicable of alleged accident

or accidents; and, further, if any such notice was

given, it did not contain particulars and informa-

tion required by said condition.

4. The terms of the policy were violated and

particularly condition No. 10 thereof, relating to

notice of claim or suit, in that plaintiffs failed to

give notice as required, but, on the contrary, plain-

tiffs, without knowledge or consent of this defend-

ant, entered into an agreement with Southern

Pacific, for repairing the items of damage now

claimed for and making such arrangement volun-

tarily and without the consent or knowledge of

defendant Hartford; and plaintiffs, by their acts

and conduct, which were in violation of the terms of

the policy, are estopped for asserting their claims

here, and such claims, if they ever existed, were

waived. That plaintiffs were merely fulfilling the

requirements of their contract which required them,

first, to protect Southern Pacific property against

damage, and then if they failed to protect it and

it was damaged, to stand the cost of repairing such

damage.

5. Condition No. 11 of the said policy relating

to Assistance and Co-operation of the insured was

breached by the plaintiffs in that the alleged items

of damage are matters which the plaintiffs, to the

prejudice of the answering defendant, have been

voluntarily making payments, assuming obligations.
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and incurring exyjenses in connection with the de-

mands of the defendant Southern Pacific Company

and further have been disputing with, negotiating

with, and counterclaiming against the said defend-

ant.

6. Condition No. 12 of the said policy relating

to Action against Company was breached by the

plaintiifs in that the plaintiffs have, contrary to

an express condition precedent stated therein wrong-

fully made the answering defendant a party to this

action without first having fully com"nliefl with all

of the terms of the said policy and the plaintiffs

have further violated said Condition No. 12 in that

plaintiffs have brought suit before the amount of

the answering defendant's obligation to pay, if any,

w^as finally determined.

7. In no event are plaintiffs entitled to recover

any attorney's fees herein as no foundation has

been laid for same, either under the policy or under

statutory law, allowing same; and, further, because

of the suit against this answering defendant before

any final loss had been determined and before plain-

tiffs had fully complied with the terms of said

policy, specifically, but not restricted thereof, plain-

tiffs failed to comply therewith, as follows:

a. The provisions of the said policy relating to

notice of accident as set out aforesaid in paragraph

3; and in no event can attorney's fees be recovered

without filing necessary proof of loss which has

not been done, nor can attorney's fees be recovered

because the plaintiffs themselves are in violation
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of the policy, and in particular here where plain-

tiffs themselves filed the action against the answer-

ing defendant before the amount of answering de-

fendant's obligation to pay, if any, was finally

determined.

b. The provisions of the said policy relating to

notice of claim as set out aforesaid in paragraph 4

;

c. The provisions of said policy relating to co-

operation of the insured as set out aforesaid in

paragraph 5.

9. In any event, the attorneys' fees claimed are

excessive and unreasonable.

B. The terms and provisions of the plaintiffs'

said construction contract with the United States

require the plaintiffs rather than the answering

defendant to bear any expenses incurred or damage

claims accruing as a result of damage to property

of the defendant Southern Pacific Company.

1. The obligation imposed by the said constnic-

tion contract that the plaintiffs procure certain

specified policies of insurance was independent of

and distinct from the several other contractual obli-

gations imposed on the plaintiffs in respect to dam-

ages by the plaintiffs to the property of the said

defendant Southern Pacific Company and said mat-

ters for which recoveiy is sought resulted from

plaintiffs' said contractual obligations as hereinafter

specified and said matters have no other basis and

therefore do not involve the answering defendant

in any way.
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a. Said construction contract required the plain-

tiffs to procure certain policies of insurance for the

protection of the defendant Southern Pacific Com-

pany and said policy relied upon by plaintiffs in

their contention was procured to conform to the

requirements of the said contract and the said policy

was issued by the answering defendant to conform

to the requirements of the said construction con-

tract in regard to insurance and in view of the other

provisions of the said construction contract.

b. Said construction contract required that all

said required policies of insurance conform to the

requirements of Works Program General Memo-
randum No. 32, signed by the Chief of the Bureau

of Public Eoads and dated January 27, 1937, and

such requirements were generally applicable to all

highway construction contracts entered into by the

said U. S. Bureau of Public Roads or by its suc-

cessor federal agencies since that date in regard to

insurance protection in connection with certain

projects involving railroads and here said policy

issued by the answering defendant and referred to

by the plaintiff's in their contention 1 conformed

to the requirements stated in the said memorandum.

c. Separate and distinct from the said provisions

of the said construction contract requiring tlie

plaintiffs as contractors to procure the said required

insurance policies and because of the special U^v-

rain and other conditions attending this said con-

struction project as distinguished from other

construction projects involving railroads to which
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only said General Memorandum No. 32 was ap-

plicable, the said construction contract required that

the plaintiffs assume the following special obliga-

tions :

(1) That the plaintiffs should protect the de-

fendant Southern Pacific Company against damage

to certain of the said defendant's property; and

(2) In the event that the said defendant South-

ern Pacific Company was required to do any work

of the character specified in (a) on account of or

for the purpose of accommodating the plaintiffs,

the plaintiffs should reimburse the said defendant

upon the rendition of bills therefor for all expenses

incurred in connection with certain specified re-

pairs; and

(3) That the plaintiff's subject to the supervi-

sion and control of the said defendant Southern

Pacific Company's Chief Engineer or other desig-

nated officer should perform their work in such

manner and at such times as that said work shall

not endanger or interfere with the safe operations

of the tracks and property of the said defendant

and the traffic moving on said tracks or other prop-

erty of the said defendant, its tenants, or licensees

at or in the vicinity of the work.

2. To implement and to supplement the con-

tractual obligations imposed on the plaintiffs and

set out in paragraph 1(c) above certain parts of

the said construction contract, designated ''Special

Provisions, Project Oregon 24-A-2'' and ''P.R.A.
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Specifications FP-41 and Revisions in Specifications

FP-41 as of July 15, 1941/' provided that damage

to the said railroad right of way was contemplated

by certain construction operations required thereby

and that the cost of repairing said damages was to

be included in the bid amounts for the various items

involved. Specifically, but not restricted thereto, the

said special provisions and said specifications pro-

vided and the plaintiffs were informed and agreed

that:

a. (1) Between Stations 691 + 85 and 714 ±

50, United B, the railway excavation involved was

in such close proximity to the said defendant South-

ern Pacific Company tracks that some interference

with the continuous operation of the said railroad

and possible damage to its facilities would seem to

be unavoidable.

(2) Construction should be performed by

methods which would result in the least possil^le

damage to the said adjacent railroad.

(3) Any materials or debris falling onto said

adjacent railroad should be removed, and any dam-

age to the said roadbed or track immediately cor-

rected, and specifically, but not restricted thereto,

broken rail, damaged ties and fouled ballast should

be replaced in a workmanlike manner, and a stock

of sui)plies necessary to make all such repairs

should be kept on the project at all times to facili-

tate said repairs.

(4) The contract unit prices for the various
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Unclassified Excavation Units should include full

compensation for all special work necessary in

blasting and excavation of the material to prevent

damage to the railroad and any work necessary in

removing debris unavoidably dropped on the road-

bed of the said railroad and for a correction of any

damages to that facility, and that any damages or

costs involved which result from construction op-

erations aforesaid should be at the expense and

responsibility of the contractor.

(5) The measurement of yardage to be paid for

by the United States should include overbreakage

due to slides in common or unclassified excavation

when not attributable to the carelessness of the said

plaintiffs and further that the said measurement

should also include unavoidable overbreakage oc-

curring in material which would classify as solid

rock, whether the contract calls for classified or un-

classified excavation, to an amount not to exceed

10 per cent of the actual quantity contained within

the lines shown on the plans for any 50-foot interval

between a station and a half vstation.

b. (1) A special detour involving principally

the alteration of said railroad roadbed opposite and

between highway Stations 599 and 509 to carry ve-

hicular traffic in addition to railroad traffic was to

be constructed.

(2) Said detour was to be maintained in a

workmanlike manner by the said contractor to carry

both railroad and vehicular traffic, specifically but
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not restricted thereto, said roadbed was to be kept

free of debris, smooth and properly compacted and

said railroad tracks were to be maintained true to

alignment and grade and kept free of rocks and

debris and further upon termination of the need

for the said roadbed to be used as a special detour,

said roadbed was to be restored to its original con-

dition as nearly as possible.

(3) No payment would be made for maintenance

or restoration of the said special detour but the

work would be considered a necessary part of the

cost of the project and covered in other contract

items as specified except as to any work required

by causes not directly caused by the said contractor's

operations.

c. (1) Certain clearing, grubbing, snag re-

moval, roadside cleanup, and other operations which

might result in the deposit of trees, stumps, or other

material on the said roadbed or in damage to the

said railroad's property were to be conducted by

said contractor.

(2) Bid prices for each of the items specified

in (1) above should cover the complete cost of the

removal and disposal of the said trees, stumps, or

other material aforesaid.

In the alternative the plaintiffs contend

:

(2) That from on or about August 1, 1947, until

on or about August 1, 1948, the defendant Southern

Pacific Company requested of the plaintiffs that

plaintiffs repair damage to defendant Southern Pa-
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cific's track roadbed, equipment and other personal

property and to preserve the same. That at said

request the plaintiffs furnished materials and per-

formed labor in fulfillment "of the request of the

defendant Southern Pacific.

With regard to defendant Southern Pacific's

counterclaim, the plaintiffs contend that in the event

that the defendant Southern Pacific Company was

damaged as alleged in its counterclaim that the

plaintiffs had no tort liability therefor and assume

no liability therefor by any contract or agreement.

Plaintiifs further contend that by reason of plain-

tiffs procuring, at their expense, a policy of insur-

ance by which the defendant Southern Pacific was

insured against damage to its property up to the

amount of $50,000.00, that the plaintiffs have no

duty to the defendant Southern Pacific under the

terms of the supplemental agreement entered into

by the parties on January 26, 1948, to protect de-

fendant Southern Pacific against damage to its

])roperty until and unless said damage exceeds the

sum of $50,000.00.

With respect to plaintiffs' 2:

Defendant Hartford Accident & Indemnity Com-
pany admits that it issued an owners' and contrac-

tors' protective public liability and property damage
policy in favor of the defendant Southern Pacific

Company as insured at the request of and at the

expense of the plaintiffs.
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The defendant Hartford denies that the facts and

circumstances alleged in plaintiffs' contentions in-

voke the terms and provisions of the policy naming

the Southern Pacific as an insured so as to impose

liability on the defendant Hartford for the follow-

ing reasons:

A. The terms and provisions of the said policy

were not met and were violated in the following re-

spects :

1. Insuring Agreement IT, Property Damage

Liability, of the said policy is inapplicable here

since the liability of the answering defendant is ex-

pressly limited to liability imposed upon the said

insured Southern Pacific Company by law for dam-

ages because of injury to or destruction of property

and said liability relates only to third party claims

arising out of torts committed by the said insured

and the counterclaim of the said insured are not

such claims but are claims to reimburse the said

insured for certain expenses incun^ed by the said

insured for work performed and materials used in

repairing damage to the said insured's property.

2. Under Insuring Agreement II, Property

Damage Liability, of the said policy, the liability

of the answering defendant is expressly excluded

from extending to liability for injury to oi* destruc-

tion of property owned or rented by the said insured

or in the care, custody or control of the insured and

here plaintiffs contend that said insured's counter-

claim is for damage to property of the said insured.
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3. Insuring Agreement II, Property Damage

Liability, of the said policy is inapplicable here

since the liability of the answering defendant is

expressly limited to damages caused by accident and

the damages alleged by the defendant Southern Pa-

cific Company for which recovery is sought in its

counterclaim were not caused by accident but were

the foreseen and contemplated result of certain con-

struction' operations of the plaintiffs, which opera-

tions were purposely and deliberately carried out

by servants of the plaintiffs or otherwise pursuant

to the instructions of or with the approbation of

the plaintiffs, and, further, that the '^term" ac-

cident as used in the said policy has a more re-

stricted meaning than ^^ occurrence" and is not used

synonymously therewith.

4. The liability of the answering defendant is

expressly excluded from extending to operations

performed by the said insured Southern Pacific

Company or any of its employees and the expenses

for which the defendant Southern Pacific Company
have counterclaims were for operations performed

by the said defendant Southern Pacific Company
and its employees and were not for the general

supervision work covered by the said policy and

performed for the said insured by independent con-

tractors.

5a. The liability of the answering defendant is

expressly excluded from extending to liability as-

sumed by the said insured under any contract or

agreement and the said insured entered into an
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agreement with the plaintiffs providing that certain

repair work of the kind for which the said insured

here counterclaims should be done by the said in-

sured and therefore all such claims being based on

contract with plaintiffs are not covered by the said

policy.

b. The plaintiffs' obligations under the supple-

mental agreement allegedly of January 26, 1948,

were separate and distinct from the obligation satis-

fied by the said policy and relate to other matters

and the obtaining of the said policy in no way

impaired the obligations assumed by the plaintiffs

under certain agreements, including the supple-

mental agreement allegedly of January 26, 1948,

and the said agreements required the plaintiffs to

reimburse the defendant Southern Pacific Company
for expenses incurred as a result of damages caused

by the plaintiffs' operations and for which expenses

the defendant Southern Pacific Company here

counterclaims and said reimbursement was to be

without credit to or offset of any sort for the said

policy.

c. The said policy was required by the said con-

struction contract which contract required insurance

policy to conform to the requirements of Works
Program General Memorandum No. 32, signed by

the Chief of the Bureau of Public Roads and dated

January 27, 1937, and such requirements were gen-

(H'ally applicable to all highway construction con-

tracts entered into by the said U. S. Bureau of

Public Roads or bv its successor federal asfencies
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since that date in regard to insurance protection in

connection with certain projects involving railroads

and here said policy issued by the answering defend-

ant and referred to by the plaintiffs in their con-

tention 2 conformed to the requirements stated in

the said memorandum.

d. Said agreements referred to in paragraph B
above and in particular the said agreement allegedly

first agreed to on January 26, 1948, were not gen-

erally applicable to all highway construction con-

tracts entered into by the said U. S. Bureau of

Public Roads or its successor federal agencies in-

volving railroads to which said General Memoran-

dum No. 32 was applicable but said agreements were

specially provided for in order to reimburse the

defendant Southern Pacific Company for repair

work on account of the anticipated damage to the

said defendant's property as a result of special

terrain and other conditions where the said highway

was to be constructed.

e. Said supplemental agreement which plaintiffs

contend was entered into January 26, 1948, was in

fact set out in ''Special Provisions, Project 24-A2,''

which were a part of the said construction contract

entered into by the plaintiffs with the United States

and the said special provisions required the plain-

tiffs to enter into a written agreement with the

defendant Southern Pacific Company which the

plaintiffs did on July 2, 1947, but the said parties

through inadvertence or otherwise neglected to in-

clude the final paragraph of the required contract
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imtil January 26, 1948, but the plaintiflfs upon the

award of the said construction contract became

obliged to perform all of the obligations contained

in the said required agreement with the defendant

Southern Pacific Company irrespective of whether

or not the plaintiffs and defendant Southern Pacific

Company did in fact formally enter such an agree-

ment since the said defendant Southern Pacific

Company was a beneficiary of the said agreement

contained in the said construction contract entered

into by the plaintiffs and the United States and,

further, the plaintiffs cannot take any advantage

from the fact that they w^rongfully neglected to

carry out the obligation imposed by the said con-

struction contract to enter the whole of the said

agreement with the said defendant Southern Pacific

Company within a reasonable time after the aw\ird

of the said construction contract and said w^rongful

omission was duly corrected at the request of the

United States Public Roads Administration, an

agency of the United States supervising the con-

struction of the said highway and further prior to

January 26, 1948, the j)laintiffs and the said de-

fendant Southern Pacific Company had in fact

agreed to provision formally entered into on that

said date.

3. The answering defendant denies that plaintiffs

had no liability to the said defendant Southern Pa-

cific Company for the damage alleged in the counter-

claim of the said defendant and contends that the

plaintiffs were in fact liable to the said defendant
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for wilfully and deliberately damaging the property

of the said defendant as a necessary and contem-

plated result of constracting the said highway in

the location required by the plaintiffs said construc-

tion contract with the United States and said

construction contract required the plaintiffs in their

said bid prices to allow for such damage to the

property of said defendant and the plaintiffs did so

allow and the said insurance policy in no case covers

liability imposed upon the plaintiffs by law but only

liability imposed by law on the said insured South-

ern Pacific Company and any of said damage was

not caused by ^^ accident."

4. In any case, since the defendant Hartford's

liability is only as an insurer, its liability is only

secondary and derived, therefore, the defendant

Hartford could not be liable unless the plaintiffs

were liable primarily.

Contentions of Southern Pacific Company

1. It is the contention of defendant Southern

Pacific Company that all the work performed and

material furnished by plaintiffs were work and

materials which the plaintiffs were obligated to per-

foi-m or to pay for by reason of the contracts be-

tween plaintiff's and Southern Pacific Company.

2. Plaintiffs' operations were negligently or in-

tentionally conducted and the damages sustained

by Southern Pacific Company were occasioned

solely and proximately by the aforesaid conduct on

the part of the plaintiffs.
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(a) As a corollary to contention No. 2 it is the

position of defendant Sonthern Pacific Company

that by reason of blasting by the plaintiffs, absolute

liability is imposed regardless of whether the dam-

age resulted from the negligent or intentional con-

duct on the j)art of the plaintiffs.

3. The damages sustained by defendant South-

ern Pacific Company were within the risks insured

against by the policy of insurance procured by

plaintiffs with Hartford Accident & Indemnity

Company which, by the terms of said policy, was

obligated to defend the present action on behalf

of Southern Pacific Company and to pay the claims

of plaintiffs.

(a) As a corollary to contention No. 3, it is the

position of defendant Southern Pacific Company
that Hartford Accident & Indemnity Company had

been requested by defendant Southern Pacific Com-

pany to defend said action in accordance with the

terms of the policy and that by reason of the failure

of said Hartford Accident & Indemnity Company
so to do there has been a breach of said contract of

insurance and that Hartford Accident & Indemnity

Company is liable to defendant Southern Pacific

Company for all costs and expenses incurred in de-

fending said action and the claims of plaintiffs,

together with reasonable attorneys' fees in the

amount of $5,000.

(1>) As a further corollary to contention No. 3,

it is the position of Southern Pacific Company that
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the failure of Hartford Accident & Indemnity Com-

pany to defend this action on behalf of Southern

Pacific Company is a breach of said policy of in-

surance and that said Hartford Accident & In-

demnity Company is liable to Southern Pacific

Company regardless of the ultimate outcome of the

instant litigation for its costs and attorneys' fees

for defending against plaintiffs' claim in the sum

of $5,000.

4. It is the contention of Southern Pacific Com-

pany that in the event Hartford Accident & In-

demnity Company is not liable to Southern Pacific

Company under said policy of insurance, then the

plaintiffs have breached their agreement with

Southern Pacific Company by failing to procure the

type of insurance which would protect Southern

Pacific Company as required by said contract.

(a) As a corollary to contention No. 4, it is the

y)osition of Southern Pacific Company that in the

event Hartford Accident & Indemnity Company is

not liable to Southern Pacific Company under the

said policy of insurance and in the further event

that plaintiffs have not breached their contract by

^ailing to ])i'(Mn!ro the ty])e of insurance which would

protect the Southern Pacific Company as required

by the contract between plaintiffs and Southern

Pacific Company, then and in that event it is the

position of Southern Pacific Company that it is a

third ])art>' beneficiary under the contract between

])laiiitiffs r.nd the United States Government
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(Public Roads Administration), which said contract

requires that plaintiffs furnish adequate insurance

coverage to defendant Southern Pacific Company

to protect it against the damages which plaintiffs

seek.

5. It is the contention of defendant Southern

Pacific Company that Hartford Accident & In-

demnity Company is bound and required by the

terms of its policy issued to Southern Pacific Com-

pany and the Western Union Telegraph Company,

policy No. CL-43726, to pay directly to Southern

Pacific Company the amount of its damages as

aforesaid and because of the failure of Hartford

Accident & Indemnity Company to pay said dam-

ages, defendant Southern Pacific Company is en-

titled in the alternative to recover said damages

from said Hartford Accident & Indemnity Com-
pany, together with all costs, disbursements and

expenses, including reasonable attorneys' fees in

the sum of $2,500.

6. It is the contention of Southern Pacific Com-
])any as set forth in its counterclaim that it was

damaged in the sum of $8,762.16 by way of expenses

incurred in repairing damage to its roadbed, ballast,

ties and track and delay to trains (by order of

June 2, 1953, W. Bishop) and that plaintiffs are

obligatc^d to pay this amount to the Southern Pacific

Company.
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Further Contentions of Defendant Hartford Acci-

dent and Indemnity Company to Contentions of

Co-Defendant Southern Pacific Company.

1. The Hartford Accident and Indemnity Com-

pany denies that it has any liability to the Southern

Pacific Company under either of the policies of

insurance mentioned.

2. The Hartford agrees with the contention made

by the Defendant Southern Pacific Company that

the work performed and materials furnished by

plaintiffs was all done pursuant to contracts be-

tween plaintiffs and Southern Pacific Company and

for which the plaintiffs were expressly obligated to

perform and to pay for.

3. The Hartford denies it has any obligation to

defendant Southern Pacific Company for attorney

fees with respect to either of the policies referred to.

4. The Hartford admits that it was requested by

Defendant Southern Pacific Company to defend the

original action filed against it herein and that it

refused to do so on the grounds that it had no liabil-

ity. The Hartford contends that the entire matter

was one arising out of contract between the South-

ern Pacific Company and the plaintiffs for which

the plaintiffs are liable to the Southern Pacific

under their contractual obligation, and that there

is no question of insurance involved. That the main

action by the plaintiffs against the Southern Pacific

and the Southern Pacific's counterclaim against tlie

plaintiffs are direct contractual obligations by them
and not covered by the policy.



Hartford Accident & Indemnity Co. 37

Issues to Be Determined

1. For what items of damage were the plaintiffs

liable to the defendant Southern Pacific?

2. As to those items for which the plaintiffs were

liable, was their liability for said damages by rea-

son of an obligation imposed by law, irrespective of

contract, or by reason only of a liability assumed by

the plaintiffs in a contract or contracts?

3. If the plaintiffs' liability for said damage was

only by reason of a liability assumed by contract

were the contract or contracts by which such liabil-

ity was assumed easement agreements or a part

of an easement agreement within the meaning of

the phrase easement agreement as contained within

the meaning of the insurance policy, plaintiffs' ex-

hibit . .

.

4. On April 1, 1948, did the defendant Hartford

insure the plaintiffs against all liability caused by

accident and assumed by the plaintiffs by contract

and occurring thereafter ?

5. If the insurance policy, plaintiffs' exhibit . .

,

did not insure against liability assumed by contract,

was this due to the mutual mistake of the plaintiffs

and the defendant Hartford and did said parties

intend to insure against all liability assumed by

contract and should the insurance policy, plaintiffs'

exhibit . ., be reformed accordingly?

6. Was the damage to the property of the South-

ern Pacific for which the plaintiffs claim reim-

bursement and for which defendant Southern Pa-
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cific claims reimbursement in its counterclaim dam-

aged by '^accident" as that word is used in the in-

surance policies (plaintiffs' Exhibit .
.
) '^

6a. Was the damage to the property of the

Southern Pacific done by the plaintiffs caused by

reason of the plaintiffs' negligence, intentional acts,

or by acts for which the plaintiffs would be held

liable in law absolutely without regard to any faults

6b. Were all or part of the items of damages

claimed by the plaintiffs and the defendant South-

ern Pacific operational in character, reasonably

foreseeable and within the contemplation of the

parties when the plaintiffs entered into their con-

tracts for the construction work? (Plaintiffs con-

tend this issue is irrelevant.)

7. Was notice for said damage given by the

plaintiffs to the defendant Hartford as required by

the terms of Hartford's policy of insurance and

if not, did defendant Hartford waive the giving of

such notice?

8. Did the defendant Hartford actually have rea-

sonable notice of said damage ?

9. Did the defendant Hartford waive that provi-

sion of the policy, plaintiffs' exhibit .., that no

action lies against the defendant Hartford until

final judgment against the plaintiffs has been had

or by agreement of the defendant by the defendant

Hartford's denial that it was obligated to pay for

said damage?
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9a. Are the plaintiffs by their acts and conducts

with respect to all or part of the items of damages

claimed estopped from bringing this action against

the defendant Hartford?

9b. Have the plaintiffs waived any claim for any

or all of the items of damages in which they might

otherwise have had?

9c. Did the plaintiffs violate the terms and condi-

tions of said policy of insurance in the manner

specified in defendant Hartford's contentions?

9d. Did the plaintiffs make voluntary payment

for any or all of the items of damage claimed and

without the approval and consent of defendant

Hartford ?

9e. Did plaintiffs receive extra compensation

under their contract to cover the expense of protect-

ing against the items of damage in question? (Plain-

tiffs contend this issue is irrelevant.)

9f. Did plaintiffs receive extra compensation

under the contract to cover the expense of repairing

the items of damage, some of which they are now
claiming? (Plaintiffs contend this issue is irrele-

vant.)

9g. Did the plaintiffs and Southern Pacific enter

into an agreement whereby the plaintiffs undertook

at their own cost and expense to repair all or part

of tlie items of damage claimed, and if so was this

done without the consent and approval of the de-

fendant Hartford?
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9h. Did plaintiffs under their contracts with the

government and the defendant Southern Pacific

assume responsibility for the items of damage

claimed for and agree to pay defendant Southern

Pacific Company for such items of damage. (Plain-

tiffs contend this issue is irrelevant.)

10. Did the plaintiffs perform some repair work

on the property of the defendant Southern Pacific

for which the plaintiffs were not liable and is the

defendant Southern Pacific liable to the plaintiffs

for the reasonable cost of said repairs'?

11. Were the plaintiffs liable to the defendant

Southern Pacific for repairs alleged to be performed

by the defendant Southern Pacific in their counter-

claim, and, if so, is the defendant Hartford obli-

gated to the plaintiffs therefor by reason of insur-

ance policies, plaintiffs exhibits Nos. . . and . .
*?

12. Is the policy of insurance naming the de-

fendant Southern Pacific Company as named as-

sured, plaintiffs' exhibit .., an agreement by the

defendant Hartford to pay to the defendant South-

ern Pacific for any damage done to the defendant

Southern Pacific for which the plaintiffs are liable

by reason of their contract with the defendant

Southern Pacific and does said policy render the

defendant Hartford primarily liable to the defend-

ant Southern Pacific and the plaintiffs only sec-

ondarily liable for said damage?

13. Were the plaintiffs in repairing the damage
to the property of the Southern Pacific Company
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performing the work for the account of the defend-

ant Hartford in fulfillment of the defendant Hart-

ford's obligation under said policy of insurance

naming the Southern Pacific the named assured,

plaintiffs' exhibit . . ?

14. If said policy of insurance naming the

Southern Pacific as named assured, plaintiffs' ex-

hibit . . , does not provide as plaintiffs contend above,

was the failure to so provide one made by mutual

mistake of the defendant Hartford and the plain-

tiffs, and, if so, should said policy be reformed to

express the intention of the parties as set out in

j)laintiffs' contention above?

15. Is the defendant Hartford liable to the

plaintiffs for reasonable attorneys' fees in prosecut-

ing this action and in defending the counterclaim

inserted by the defendant Southern Pacific ?

16. Were the damages sustained by Southern

Pacific Company occasioned by the negligence or

by the intentional conduct of the plaintiffs'?

17. Were the damages sustained by defendant

Southern Pacific Company within the risk insured

against by the policy of insurance procured by

plaintiffs with defendant Hartford?

18. Was defendant Hartford obligated to defend

the present action on behalf of defendant Southern

Pacific Comj)any and to pay the claims, if any, of

the plaintiffs?

19. Has there been a breach of said contract of
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insurance by defendant Hartford and is that com-

pany liable to defendant Southern Pacific Company

for all costs and expenses incurred in defending said

action and the claims of plaintiffs, together with

reasonable attorneys' fees?

20. Has there been a breach of said policy of

insurance by defendant Hartford and is that com-

pany liable to defendant Southern Pacific Company

regardless of the ultimate outcome of plaintiffs'

claim against defendant Southern Pacific Company

for defendant Southern Pacific Company's costs and

attorneys' fees incurred in defending plaintiffs'

claims'?

21. Have plaintiffs breached their agreement

with Southern Pacific Company by failing to pro-

cure the type of insurance which would protect that

defendant as required by the contract between plain-

tiffs and Southern Pacific Company?

22. Is Southern Pacific Company a third party

beneficiary under the contract between plaintiffs

and the United States of America (Public Roads

Administration) ?

23. Did the contract between plaintiffs and the

United States of America (Public Roads Adminis-

tration) require plaintiffs to furnish adequate in-

surance coverage to protect defendant Southern

Pacific Company against the damages which plain-

tiffs now seek to recover from defendant Southern

Pacific Company?
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24. Are plaintiffs obligated to pay defendant's

damages and expenses incurred in repairing dam-

age to its roadbed, ballast, ties and tracks?

25. Is defendant Hartford bound and required

by the terms of its policy issued to Southern Pacific

Company to pay directly to defendant Southern Pa-

cific Company the amount of its damages'?

26. Is defendant Southern Pacific Company en-

titled by reason of the failure of defendant Hart-

ford to pay its damages to recover said damages

from defendant Hartford, together with all costs,

disbursements and expenses, including reasonable

attorneys' fees?

Exhibits

The following exhibits have been displayed by the

])arties, respectively, and are enumerated below.

ISTo further identification or authentication will be

required at the trial

:

Plaintiffs' Exhibits

1. Proposal and contract, Oregon Forest High-

way Project 24-A2.

2. Insurance policy, LCX2708 with endorse-

ments, Kuckenberg Construction Company, assured.

3. Insurance policy, CL43726 with endorse-

ments, Southern Pacific and Western Union as-

sured.

4. Contract between Southern Pacific and

Kuckenberg Construction Co., dated 2 July, 1947.
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5. Supplemental agreement between Southern

Pacific and Kuckenberg Constiiiction, dated 26

January, 1948.

6. Copy of contract between Southern Pacific

and State of Oregon, dated 28 May, 1947.

7. Letter West to Krill, November 3, 1947.

8. Letter Krill to West, November 12, 1947.

9. Copy of telegram Krill to West, December 22,

1947.

10. Letter West to Krill, December 22, 1947.

11. Letter Forbes to Baldwin, April 12, 1948.

12. Forbes' report, dated May 10, 1948, and

transmitted by letter April 12, 1948.

13. Letter Krill to Posey, May 15, 1948.

14. Letter Krill to Posey, July 7, 1948.

15. Letter Krill to Hitchings, April 5, 1948.

16. Letter Jewett, Barton, Leavy & Kern to

Kuckenberg Construction Co., April 15, 1948.

17. Deposition of Louis J. Krill.

18. Plans for contract 24-A2.

19. Plans for contract 24-A4, B4.

20. Plans for contract 24-A3.

21. Plans for contract 24-B3, Unit 1.

22. Job diaiy, October 13, first entry.

23. Lind's diary, January 2, first entry.
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24. Foreman's time reports.

25. a-g Large photos.

26. a-i Small photos.

The issue of the amount of the damages claimed

by the plaintiffs and the defendant Southern Pacific

will be reserved until after such time as the Court

shall have entered its decision on the questions of

what parties, if any, are liable for said damages,

and on the question of the amount of the damages

the parties may, if they desire, present a supple-

mental pre-trial order.

The parties hereto agree to the foregoing pre-

trial order, and the Court being fully advised in

the premises

:

Now Orders that the foregoing pre-trial order

shall not be amended except by consent of both

parties or to prevent manifest injustice ; and

It Is Further Ordered that the pre-trial order

supersedes all pleadings; and

It Is Further Ordered that upon trial of this

cause no proof shall be required as to matters of

fact hereinabove specifically found to be admitted,

but that proof upon the issues of fact and law be-

tween plaintiff and defendant hereinabove stated

shall be had.

Dated this 1st day of June, 1953.

/s/ GUS J. SOLOMON,
Judge.
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Approved

:

/s/ ARNO H. DENECKE,
Of Attorneys for Defendant

Southern Pacific Company.

/s/ JOHN GORDON GEARIN,
Of Attorneys for Defendant

Southern Pacific Company.

/s/ JAMES ARTHUR POWERS,
Of Attorneys for Defendant Hartford Accident &

Indemnity Co.

[Endorsed] : Piled June 1, 1953.

(Copy)

[Title of District Court and Cause.]

ORAL OPINION
August 6, 1953

I have read and considered the briefs and the

cases therein cited filed by both plaintiffs and the

defendant Hartford Accident & Indemnity Com-

pany on the issue of whether the damages sought

to be recovered were ^^ caused by accident'' within

the meaning of the policy of liability insurance

issued by such defendant.

I am now more convinced than ever that the dam-

ages in any of the three categories enumerated by

plaintiffs for which recovery is sought were opera-

tional and not accidental within the meaning of the

defendant Hartford's policy or as those terms are

popularly understood.

Defendant Hartford may, therefore, submit Find-

ings of Fact, Conclusions of Law and a Judgment

in its favor on this phase of the case.



Hartford Accident & Indemnity Co, 47

[Title of District Court and Cause.]

FINDINGS OP FACT AND
CONCLUSIONS OF LAW

The above-entitled action came on for final pre-

trial on June 1, 1953, and for trial on June 1 and 2,

1953, on the issue as to whether or not the items of

damage to property of defendant Southern Pacific

Company following the road-building operations of

plaintiffs occurred by ^^ accident" within the cover-

age of certain insurance policies issued by defendant

Hartford Accident and Indemnity Company to

plaintiffs and to defendant Southern Pacific Com-

pany. Plaintiffs appeared by and through Arno H.

Denecke, one of their attorneys. Defendant Hart-

ford Accident and Indemnity Company appeared

by and through James xirthur Powers, its attorney.

Defendant Southern Pacific Company appeared by

and through John Gordon Gearin, one of its at-

torneys.

And now the Couii;, having heard and considered

the evidence in the matters above set forth, includ-

ing the exhibits of the parties, and the statements

and written briefs of counsel and having rendered

its oral opinion on August 6, 1953, and being fully

advised in the premises, does hereby make its

separate Findings of Fact and Conclusions of Law

:

Findings of Fact

I.

At all times herein concerned plaintiffs Harry A.

Kuckenberg, HaiTiet Kuckenberg and Lawrence
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Kuckenberg were and are co-partners doing business

as Kuckenberg Construction Co. with their office

and principal place of business in Multnomah

County, Oregon. At all of said times plaintiffs were

and are now citizens of the State of Oregon.

II.

At all times herein concerned defendant Hartford

Accident & Indemnity Company was and is now a

corporation duly organized and existing under and

by virtue of the laws of the State of Connecticut and

was and is engaged in the insurance business in the

State of Oregon.

III.

At all times herein concerned and to and including

October 16, 1947, defendant Southern Pacific Com-

pany was a corporation duly organized and existing

under and by virtue of the laws of the State of

Kentucky and authorized to do business and doing

business in the State of Oregon as a railroad com-

pany. On September 3, 1947, all of the assets of

Southern Pacific Company, a Kentucky corporation,

were transferred to Southern Pacific Company, a

Delaware corporation. On October 16, :I947, South-

ern Pacific Company, the Kentucky corporation,

withdrew from business in the State of Oregon. On
December 15, 1947, Southern Pacific Company, the

Kentucky corporation, was dissolved. Since Sep-

tember 3, 1947, and at all times referred to in the

complaint subsequent thereto, the business of

Southern Pacific Company, the Kentucky corpora-

tion, has been and is being conducted bv Southern
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Pacific Company, the Delaware corporation. South-

ern Pacific Company is regarded as being one cor-

poration during all of the times herein concerned.

IV.

The amount in controversy exceeds, exclusive of

interests and costs, the sum of $3,000.00.

V.

On or about May 7, 1947, plaintiffs entered into

various contracts with the United States of America

whereby plaintiffs undertook to and did construct

portions of a public highway, sometimes known as

the North Santiam Highway, in Marion County,

Oregon. Said contract, being Oregon Forest High-

way Project 24-A2, contained among other provi-

sions the following:

Proposal and Contract, Oregon Forest Highway

Project 24-A2 Public Convenience and Safety

(p. D-6).

^'Between Stations 691 ± 85 and 714 ± 50, Unit

B, the roadway excavation involved is in such close

proximity to the railway company tracks that some

interference with the continuous operation of the

railroad and possible damage to its facilities would

seem to be xmavoidable. At this or any other points

where similar conditions exist the contractor shall

keep the engineer and the railway company fully

informed in advance of his plans and shall co-

operate in their modification and execution to the

end that such unavoidable interference and/or
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damage may be held to a minimum. Railroad opera-

tion shall be restored at the earliest practicable mo-

ment either by temporary shoofly construction or by

restoration of the now existing condition. Any dam-

ages or costs involved which result from such con-

struction operations shall be at the expense and

responsibility of the contractor."

Protection of Railroad and Existing Highway

During Construction (p. D-9) :

*' Construction shall be performed by methods

which will result in the least possible damage to the

adjacent railroad and to the existing road. Blasting

shall be done in such manner that the materials will,

so far as practicable, remain in place within the

proposed road prism. Any materials or debris fall-

ing onto either facility shall be removed, and any

damage to the roadbed or track immediately cor-

rected. Broken rail, damaged ties and fouled ballast

shall be replaced in a workmanlike manner. A stock

of ties, rail, telephone and telegraph line and sup-

plementary supplies shall be kept in stock on the

X)roject at all times to facilitate repairs.

''The contract unit price shall include full com-

pensation for all special work necessary in blasting

and excavation of the material to prevent damage
to the railroad and any work necessary in removing

debris unavoidably dropped on the roadbeds of the

railroad and existing highway and for the correction

of any damages to those facilities or to the telephone

and telegraph lines."
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VI.

On July 2, 1947, plaintiffs entered into a contract

with the defendant Southern Pacific Company in

respect to certain required insurance and certain

construction work involved in this controversy as

was expressly required by plaintiffs' said construc-

tion contract with the United States of America.

The said requirement in the plaintiffs' said con-

struction contract with the United States was in

turn expressly required by a prior agreement en-

tered into by the Southern Pacific Com})any and the

State of Oregon, acting by and through its State

Highway Commission, dated May 28, 1947, relating

to the acquisition by the State of the right to con-

struct highway slopes upon and along certain por-

tions of the said company's right of way in Marion

County, Oregon. Said Commission in turn con-

tracted with the United States Public Roads Ad-

ministration, an agency of the United States, for

the construction of the said highway, and said Ad-

ministration contracted with the plaintiffs, the con-

tractor, on the behalf of the United States.

VII.

As further required by said construction contract

with the United States, plaintiffs on January 26,

1948, formally entered into a contract with the

defendant Southern Pacific Company in regard to

protecting certain property from damage as a result

of said construction work and providing for the re-

imbursement of the said railroad for certain repair

work which said railroad might be required to do
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upon its property as a result of plaintiffs' opera-

tions. Said contract and that entered into on July

2, 1947, have at all times been considered by the

parties hereto as one contract covering the period

commencing July 2, 1947. Said contract among other

provisions contained the following

:

Proposal and Contract, Oregon Forest Highway

Project 24-A2 Agreement with Southern Pacific

Company (p. D-4)

:

'^Contractor shall protect Railroad against

damage to telegraph, telephone and signal lines

(including telegraph and telephone lines of The

Western Union Telegraph Company, located

upon railroad right of way), roadbed, ballast,

ties, and/or track. Any work of this character

which railroad may be required to do on ac-

count of or for the purpose of accommodating

the work of Contractor shall be done by Rail-

road at the expense of Contractor, and Con-

tractor shall reimburse Railroad upon rendition

of bills therefor for all expense incurred by it

in: (a) repairing damage to railroad structures,

telephone, telegraph and signal lines (including

telephone and telegraph lines of The Western

Union Telegraph Company located upon Rail-

road property), and (b) repairing damage to

roadbed, ballast, ties and/or track."

VIII.

Pursuant to the requirements of the said contract

with defendant Southern Pacific Company referred
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to in paragraphs VI and VII above, plaintiffs con-

tracted with and did receive from the defendant

Hartford Accident & Indemnity Company a bodily

injury and property damage liability insurance

policy, No. LCX-2708, effective April 1, 1947, as

modified by certain endorsements to the said policy

effective on that date and other endorsements effec-

tive subsequently.

Said policy contained among other provisions an

endorsement dated March 28, 1947, and entitled,

** Property Damage Other Than Automobile,'' and

containing among its other provisions the following

language setting forth the obligation of defendant

Hartford Accident & Indemnity Company to y)lain-

tiffs:

^^To pay on behalf of the insured all sums

which the insured shall become obligated to pay

by reason of the liability imposed upon him by

law, or assumed by him under contract as de-

fined in the policy for damages because of in-

juries to or destruction of property, including

loss of use thereof, caused by accident, * * *''

Effective on July 29, 1948, the defendant Hart-

ford Accident & Indemnity Company duly and

properly cancelled the said policy as provided for

therein.

IX.

Defendant Hartford Accident & Indemnity Com-
pany issued to defendant Southern Pacific Com])any

and to Western Union Telegraph Company, at the

instance and at the cost of plaintiffs, a policy of
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insurance No. CL-43726, which policy was in effect

May 14, 1947, through May 14, 1948. Said policy

bore endorsement No. 1, effective May 14, 1947, and

endorsement No. 2, effective September 30, 1947.

Said Defendant Hartford thereafter issued its con-

tinuation certificate to said policy and its endorse-

ments for the period from May 14, 1948, to May 14,

1949.

Said policy among other provisions contained the

following insuring agreement:

*^To pay on behalf of the Insured all sums

which the Insured shall become obligated to

pay by reason of the liability imposed upon

the Insured by law for damages because of

injury to or the destruction of property,

caused by accident * * *"

Endorsement No. 1 thereto provided that the

term property should include property of and in the

custody of defendant Southern Pacific Company
and Western Union Telegraph Company as well as

other property.

X.

Plaintiffs in the performance of said contract

worked in close proximity to the railroad line of

defendant Southern Pacific Company. From about

June 2, 1947, to about July 29, 1948, property of

Southern Pacific Company was damaged on numer-
ous occasions as a result of plaintiff's road-con-

struction operations. After the completion of said

highway, plaintiffs engaged in certain recondition-
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ing work on said railroad from about April 4,

1949, to about May 6, 1949.

XI.

Defendant Hartford Accident & Indemnity

Company has denied any liability to plaintiffs

under the terms of said policies of insurance re-

ferred to in paragraphs VIII and IX above. Said

defendant has further refused to pay plaintiffs

for any amounts expended by plaintiffs for the re-

pair of said damage. Said defendant has refused

to assume the defense of certain claims asserted by

defendant Southern Pacific Company against de-

fendant Hartford Accident & Indemnity Company
with respect to said damage.

XII.

Defendant Hartford has denied any liability to

defendant Southern Pacific Company under its

policy referred to in paragraph VIII above for

damages resulting from the operations of plaintiffs

in constructing said road and has refused to as-

sume the defense of certain claims asserted against

defendant Southern Pacific Company by plaintiffs

arising out of plaintiffs' road-building operations

herein involved.

XIII.

In the areas where damages to property of de-

fendant Southern Pacific Company occurred during

the period of said road construction by plaintiffs,

plaintiffs worked in close proximity to the railroad

line of said defendant, the distance between said
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line and plaintiffs' operations varying from about

20 feet to about 600 feet. In all instances, plaintiffs'

area of operations when not immediately adjacent

to said railroad line were at a higher level on a

mountainside above said railroad line of said de-

fendant. Plaintflf conducted continuing blasting

operations of various intensity during the course

of said road construction.

The damages to the property of said defendant

occuiTed as a result of said blasting operations in

almost all instances. In the other instances, the

damages to said railroad line were the result of

earth-moving or tree-cutting operations by plain-

tiifs. The items of damage claimed for injury to

the property here involved was the reasonably

anticipated, ordinary and expected result of plain-

tilf's operations under the circumstances herein

presented and did not result from ^^ accident."

XIV.

Plaintiffs alleged in the alternative that their

claims against Southern Pacific occurred by acci-

dent. The Court finds said claims did not occur

by accident within the meaning of the terms of said

policy of insurance issued by defendant Hartford

Accident and Indemnity Company to Southern

Pacific Company; that said company was nonethe-

less entitled to have said claims defended.

I
XV. '

Defendant Southern Pacific Company made

timely demand upon defendant Hartford to defend
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plaintiffs' action against it, but said demand was

rejected and refused by Hartford Accident and

Indemnity Company.

XVI.

The policy of insurance issued by defendant

Hartford to Southern Pacific Company provides

among other things:

'* Insuring Agreement

**III. Defense, Settlement, Supplementary Pay-

ments.

''It is further agreed that as respects insurance

afforded by this policy the company shall

'^(a) defend in his name and behalf any suit

against the insured alleging such injury and seeking

damages on account thereof, even if such suit is

groundless, false or fraudulent * * *"

XVII.

The reasonable value of attorneys' fees incurred

by Southern Pacific Company in defending the

claims of plaintiffs was and is the sum of $1500.00

and Southern Pacific Company incurred additional

expenses in defending said claims by way of costs

and disbursements in the reasonable sum of $163.71.

Conclusions of Law^

1. The damages and injuries to the track and

roadbed of the railroad line of defendant Southern

Pacific Company were not caused by accident within

the meaning of the terms contained in the various
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policies of insurance among and between defendant

Hartford Accident and Indemnity Company and

plaintiffs, defendant Southern Pacific Company and

Western Union Telegraph Company referred to in

paragraph VTII of Findings of Fact herein.

2. Defendant Hartford Accident and Indemnity

Company is not liable to plaintiffs to pay for the

damages and injuries to property of defendant

Southern Pacific Company resulting from plain-

tiffs' road-building operations here involved.

3. Defendant Hartford Accident and Indemnity

Company is not required under said policies of in-

surance to appear and defend on behalf of plain-

tiffs against actions or claims brought against plain-

tiffs by defendant Southern Pacific Company for

damages resulting from plaintiffs' road-building

operations involved herein.

4. Defendant Hartford Accident and Indemnity

Company is not liable under said policies of in-

surance to defendant Southern Pacific Company to

pay for any of the damages and injuries to property

of said defendant occurring as a result of plaintiffs

'

road-building o})erations herein involved.

5. Defendant Hartford is liable under said

policies of insurance to appear and defend de-

fendant Southern Pacific Company against plain-

tiffs' claims against said defendant growing out of

or resulting from plaintiffs' road-building opera-

tions here involved.
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6. Defendant Hartford is liable to defendant

Southern Pacific Company for all costs and attor-

neys' fees incurred by said defendant in defending

plaintiffs' claims here involved.

Done at Portland, Oregon this 11th day of March,

1954.

/s/ GUS J. SOLOMON,
Judge.

[Endorsed] : Filed March 11, 1954.

In the District Court of the United States

for the District of Oregon

Civil No. 5092

HENRY A. KUCKENBEEG, HARRIET KUCK-
ENBERO and LAWRENCE KUCKENBERG,
dba KUCKENBERG CONSTRUCTION COM-
PANY,

Plaintiffs,

vs.

HARTFORD ACCIDENT & INDEMNITY COM-
PANY, a Corporation, and SOUTHERN PA-
CIFIC COMPANY, a Corporation,

Defendants.

JUDGMENT

This cause came on regularly for trial on June

1 and 2, 1953, before the Honorable Gus J. Solomon,

Judge of the above entitled court, plaintiffs appear-

ing by Arno H. Denecke, one of its attorneys, de-

fendant Hartford Accident & Indemnity Company
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by James Arthur Powers, its attorney, and de-

fendant Southern Pacific Company by John Gordon

Gearin, one of its attorneys. The Court heard and

considered the evidence of the parties, including

exhibits admitted herein, and the argument and

written briefs submitted by counsel. Pursuant

thereto, the Court has on this date made and entered

findings of fact and conclusions of law, and now,

based thereon, it is hereby

Considered, Ordered and Adjudged that plaintiffs

take nothing by this action against defendant Hart-

ford Accident & Indemnity Company and judgment

herein is entered in favor of said defendant against

plaintiffs, and it is further

Considered, Ordered and Adjudged that defendant

Southern Pacific Company take nothing on its

counterclaim against defendant Hartford Accident

& Indemnity Company and judgment herein is

entered against defendant Southern Pacific Com-

pany in favor of defendant Hartford Accident &
Indemnity Company on said counterclaim, and it

is further

Considered, Ordered and Adjudged that defend-

ant Southern Pacific Company have and recover

of and from defendant Hartford Accident & In-

demnity Company reasonable attorneys' fees in the

sum of $1500.00, together with its costs and disburse-

ments incurred heroin in the sum of $163.71, and it

is further

Considered, Ordered and Adjudged that defend-

ant Hartford Accident & Indemnity Company have
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and recover of plaintiffs its costs and disbursements

incurred herein, taxed and allowed in the sum of

$ , and it is further

Considered, Ordered and Adjudged that there be

reserved for further detemiination the respective

claims of plaintiffs against Southern Pacific Com-

pany and the counterclaim of said defendant against

the plaintiffs.

Done at Portland, Oregon, this 11th day of March,

1954.

/s/ GUS J. SOLOMON,
Judge.

[Endorsed] : Piled and entered March 11, 1954.

[Title of District Court and Cause.]

NOTICE OP APPEx\L

Notice is hereby given that the plaintiffs Henry A.

Kuckenberg, Harriet Kuckenberg, and Lawrence

Kuckenberg, d.b.a. Kuckenberg Construction Co.,

plaintiffs, hereby appeal to the United States

Court of Appeals for the Ninth Circuit from that

part of the final judgment entered in this case

on the 11th day of March, 1954 which is as follows

:

''It is hereby

''Considered, Ordered and Adjudged that j)laiii-

tiffs take nothing by this action against defendant

Hartford Accident & Indemnity Company and

judgment herein is entered in favor of said defend-

ant against ])laintiffs, and it is further * * *

*' Considered, Ordered and Adjudged that defend-



62 Henry A. Kitckenberg, etc., vs.

ant Hartford Accident & Indemnity Company have

and recover of plaintiffs its costs and disbursements

incurred herein, taxed and allowed in the sum of

Dated this 9th day of April, 1954.

MAUTZ, SOUTHER, SPAULD-
ING, DENECKE & KINSEY,

By /s/ ARNO H. DENECKE,
Of Attorneys for Plaintiffs.

[Endorsed]: Filed April 9, 1954.

[Title of District Court and Cause.]

UNDERTAKING ON APPEAL
Know All Men by These Presents, That wo,

Henry A. Kuckenberg, Harriet Kuckenberg and

Lawrence Kuckenberg, d.b.a. Kuckenberg Construc-

tion Co., plaintiffs, as principals, and Glens Falls

Indemnity Company, a corporation, as surety, are

held and firmly bound unto Hartford Accident &
Indemnity Company, a corporation, defendant, in

the full and just sum of Two Hundred Fifty Dol-

lars ($250.00) to be paid the said Hartford Accident

& Indemnity Company, or its assigns, to which pay-

ment well and truly to be made we bind ourselves,

oui- heirs, executors, administrators, and assigns,

jointly and severally by these presents. Sealed with

our seals and dated this 9th day of Apiil, 1954.

Whereas, on the 11th day of March, 1954, in the

United States District Court for the District of

Oregon in an action pending in said Court between
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said plaintiffs and the said defendant, among others,

rendered a judgment for the defendant and against

the plaintiffs and for the defendant's costs herein

incurred, the said plaintiffs having filed in said

Court a Notice of Appeal to reverse the judgment

in the aforesaid action by appeal to the United

States Court of Appeals for the Ninth Circuit.

Now, the Condition of the above obligation is

such that if said plaintiffs shall pay the costs if the

appeal is dismissed or the judgment affirmed, or

such costs as the Appellate Court may award if

judgement is modified, then the above obligation

to be void; or else to remain in full force and vii-tue.

HENRY A. KUCKENBERG, HARRIET KUCK-
ENBERG and LAWRENCE KUCKEN-
BERG, d.b.a. KUCKENBERG CONSTRUC-
TION CO.

By /s/ ARNO H. DENECKE,
One of Their Attorneys,

Principals.

[Seal] GLENS FALLS INDEMNITY
COMPANY,

By /s/ J. STEWART LEAVY,
Attorney-in-Fact,

Surety.

Countersigned

:

JEWETT, BARTON, LEAVY
AND KERN,

/s/ J. G. GEARIN.

[Endorsed] : Filed April 9, 1954.
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United States District Court

District of Oregon

Civil No. 5092

HENRY A. KUCKENBERG, HARRIET KUCK-
ENBERG and LAWRENCE KUCKEN-
BERG, d.b.a. KUCKENBERG CONSTRUC-
TION CO.,

Plaintiffs,

vs.

HARTFORD ACCIDENT & INDEMNITY COM-
PANY, a Corporation, and SOUTHERN
PACIFIC COMPANY, a Corporation,

Defendants.

Portland, Oregon, June 1, 1953—2:00 P.M.

Before : Honorable Gus J. Solomon,

Judge.

Appearances

:

ARNO H. DENECKE,
Of Attorneys for Plaintiff.

JAMES ARTHUR POWERS,
Of Attorneys for Defendant Hartford

Accident & Indemnity Company.

JOHN GORDON GEARIN,
Of Attorneys for Defendant Southern

Pacific Company.
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TRANSCRIPT OP TESTIMONY AND
PROCEEDINGS

(The above entitled cause coining duly on for

trial, and counsel for the respective parties

having made their opening statements, the

following proceedings were had.)

Mr. Denecke : I will call Mr. Lind.

HILDING P. LIND
a witness produced in behalf of plaintiff, having

been first duly sworn, w^as examined and testified as

follow^s

:

Direct Examination

By Mr. Denecke:

Q. Mr. Lind, you do work in construction, heavy

construction; is that correct? A. Yes, sir.

Q. In 1947 and 1948 you were the superintendent

for Kuckenberg Construction Company on the

North Santiam job? A. That is correct.

Q. What is your work now, Mr. Lind?

A. Well, I am still in construction.

Q. Who do you work for?

A. Well, I am with C. J. Montag and Sons.

Q. How long have you been working for them?

A. Well, since I left Kuckenberg I have been

with them, a year now.

Q. When did you first go to look over this job

on the North Santiam?

A. Well, in the spring of 1947, the early spring

of 1947.
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(Testimony of Hilding F. Lind.)

Q. Do you recall how many contracts there were

covering the work that your employer eventually

received ? A. Four.

Q. With reference to 24-A2, do you have that

one in mind? [3*]

A. Unless I am mistaken, the first one from

Niagara east, A-2/B-2, I think it is, 24-A2/B-2.

Q. I hand you Plaintiff's Exhibit 18, pre-trial

exhibit, which is plans for 24-A2, and after looking

at that A. Yes, that is it.

Q. On that particular contract, Mr. Lind, would

you state generally what contract it was contracted

to do?

A. Well, it was the clearing on the road, the

roadbed itself. It was the clearing and the excava-

tion, the culvert and bridges, viaducts, and the slop-

ing and the base material. And then on this particu-

lar job was a detcrur—can I go to length to explain

how this thing was?

Q. Yes.

A. There is almost a third of the job in length

where this particular section did not interfere or

come close to the Southern Pacific railroad track,

and then right approximately a third of it that the

old road was completely relocated. In other words,

by saying it was relocated, it was necessary to con-

struct a detour, and all vehicular traffic was run on

this detour, which is the lines of the Southern

Pacific Railroad, and that was approximately a

third of tlio job. 'i1ie last third of the job, why,

Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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(Testimony of Hilding F. Lind.)

we came off of the railroad track again and back

onto the right-of-way of the Bureau or the State

Highway Department.

The difference in—when we built the job, and

had planned [4] it originally, the first third of the

job is pretty much the same as tlie normal ty})e

of work that we did, and where we had no inter-

ference at all with traffic, vehicular traffic near the

railroad, but also the vehicular traffic because it

could be handled without any s})ecial detoni's, but

the third section is where the price dilterenci^ com^^s

in ])er cubic yard measurement, so it was necessary

for a mile and a half to run pilot cars 24 hours

a day and to complete a detour on the Southern

Pacific tracks.

Also, your traffic had to go through on the de-

tour every 30 minutes, run from each side. Any
construction being done above the detour would

have to stop and w^ait while traffic went through.

That is where the difference in cost come in this

center section.

Q. Mr. Lind, how did the engineers divide up

this job? In other words, how^ did you determine a

point on the ground as a point on the chart there?

They used stations; did they not?

A. That is right.

Q. Would you explain to the Court, Mr. Lind,

generally how the system of stationing works?

A. Well, a station, of course, is a hundred feet.

It is just something in an engineering job so that

your locations, when you are speaking of a certain
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(Testimony of Hilding F. Lind.)

section, that you can locate that easily by a tiiunber

and the stations. The engineers would give a station

of 100 feet. Ten stations would be a [5] thousand

feet ; 52.80 stations would be a mile.

Q. Am I correct, Mr. Lind, that generally in

your work describing where it was and describing

various events you would just refer to that in

reference to a station; am I correct on that?

A. That is right. I think all engineers and con-

tractors base everything on that.

Q. Mr. Lind, I hand you Plaintiffs' Exhibits 25

and 26 and ask you to look through those photo-

graphs and see if you can find one or two which

give a pretty good view of the ground covered by

this contract 24-A2'?

A. This one here is not even on the job. (In-

dicating photograph.)

Q. I know it.

A. This is at Station 714 approximately. It is

about

Mr. Powers : What is that marked, please ?

Mr. Denecke: F. Ml*. Lind, perhaps looking at

26(1), is that a fairly comprehensive view of the

area covered by this contract?

A. Y(^s, that is quite tine, the old road is there

and the new road is above it.

Q. Could you ])oint out on the photograph, Mr.

Lind, where is the new road, the old road and the

S.P.'s right of way?

A. This is the Santiam River, and as you notice

this little slight road here, that is a railroad, a part
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of the Southern Pacific Railroad Company here, and

this particular place, this [6] is the old highway

which is a one-way road with occasional turn-outs

here. The new highway is up in here approximately

five to eight hundred feet higher than the old road,

so, actually, there is a difference here of from

here to the railroad track. (Indicating on photo-

graph.)

Mr. Powers: I cannot hear the witness.

The Witness: From the railroad track to the

new highway, in this particular case it is probably

a thousand feet in this particular picture.

Mr. Powers: You were referring to *^I,'' were

you, 26-1?

The Witness: Yes.

Mr. Denecke: That is right.

The Witness: In this particular picture it is a

one-way.

Q. (By Mr. Denecke) : Could you look through

the rest of these, Mr. Lind, aiid see if there are any

others there that describe the job or give a view

of the job as a whole rather than individual parts

there?

A. Well, this is A-2. We are approximately

—

I can only go by stations because this is approxi-

mately Station 500, and here is where we—about

600 in there. In that particular case your new
highway is on the same grade as the railroad, and

there would be no damage, if any, in here at all,

du(' to the fact tliat tliei'o was no dvnamitina' doiie
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here and that we are on the same level as the

railroad track. That is what I would call normally

ordinary construction work. [7]

The Court: When was this job completed "?

The Witness: Well, T think it was in 1949,

spring of 1949. This is taken off of the old high-

way, and in this particular case the old highway

is above the new road, and the railroad is down

to our left here. I think that is about Station 700.

Q. I will wait, Mr. Lind, until we get to the

various parts of it here.

The Court: Was there not a job in that vicinity

last year or the year before?

The Witness: No.

Mr. Denecke: Not a road job, your Honor.

The Witness: All work was done that same

year, 1949.

The Court: Outside Eugene?

Mr. Denecke: Well, this is in the area between

Mill City and, well, Detroit, of course, is the closest,

is the construction down there. This is Lookout

Dam there—you are correct, your Honor, they are

doing a lot of road work there.

Q. How was the road carried on? How did you

prepare for the making of the new road?

A. Well, first, of course, clearing the trees, felled

and burned, and then the roads are where you

could, were pioneered, and the usual construction

methods, and then your equipment came in and

worked.
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Q. When you say the roads were pioneered,

what do you mean by that ? [8]

A. Oh, by that I mean in the top of some of

these cuts you first have to build a road wide

enough so as to get your larger grading equipment

in, and they are pioneered in around the sides of

these cliffs so that you could get in and get to

work.

Q. What was the general type of construction

that had to be done on this contract *? Was it earth,

rock or soft rock?

A. Well, it varied. As I said, we had in some

sections, the sections w^ere not in the mountains,

more or less where the canyon widened out there

was the gravel and dirt with some rock that had

to be shot. As you reach the proximity of the

dam, why, it starts on the upgrade and goes into

the mountains there; of course, that is rock, some

of it very hard rock.

Q. Mr. Lind, I hand you Exhibit 28 and ask

you if you will now state to the Court, taking up

these items one by one, how these various elements

of damages occurred.

Mr. Powers : This Exhibit 28, I do not remember

that right now.

Mr. Denecke: 28 is a statement of events, Mr.

Powers, which I sent you a couple of years ago.

Mr. Powers: Is that the list of items you are

claiming for?

Mr. Denecke: Prepared by Mr. Lind; that is

right.
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The Witness: Do you want me to st^rt here?

Q. (By Mr. Denecke) : Mr. Lind, it is correct,

is it not, that Exhibit 28 is a statement that was

prepared on the basis of information supplied by

you? [9] A. Yes.

Q. Your information, Mr. Lind, came from your

diary—I should say your own check of the time

cards of your own people, your diary, and, of

course, you were present on the job at all times?

A. Correct.

Q. Referring to August fifth, that is 1947 ; is it

not? A. Yes.

Q. I would prefer, Mr. Lind, that rather th^u

read those that you will just refresh your recollec-

tion from what was said at that time and state

as-

A. Of Course, I don't remember everything,

every incident, you know, now. I

Q. I realize that. J

A. Well, at Station 680 this is close to Sardine

Creek, it is just on the other side of Sardine Creek.

Apparently, the rock came down on the track that

day. I don't know how mucji the damages were,

Q. We are not trying to go into that point at

this time. A. Yes.

Q. Do yoii know what caused the rock to pome

down on the track?

A. Well, any rock before you shoot or anything

else, why, you have got to drill holes in it, and then

you spring. Commonly in construction work you

put a small charge of powdei* in the hole that you
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are going to spring, and yoii enlarge that by—yon

enlarge that, depends on the hardness of the rock

as to how many times you may have to spring it.

You may have to [10] spring it three or four times

or maybe twice, and wh(^n you do that you shako

the groimd, cause a vibration, a shaking of the

ground within three or four hundred feet of possibly

where the hole is.

Well, we were in steep country, and if you are

shaking the ground a lot, a log, a rock possibly

which has been there for maybe a hundred years,

will dislodge and roll downhill and, of course,

anything underneath it, if it hits the track it may
break it or bend it or it will go down on the high-

way and block something up so trafl&c cannot get

by.

Now% on August fifth. Station 680, I do not re-

member this particular rock because we have had

lots of them do that, but I have in my diary I was

doing some springing, and the rock got dislodged

and rolled down on the railroad track, and, of

course, it was repaired by us. The time card of the

foreman that worked on it is where the expense

was original!}^ taken from.

Now, 679, there was no blasting down at that

station and, apparently, something caused a rock

to roll down the hill. It must have been close to

men that were working, but it rolled down the hill,

did some damage on the track. Quite often, I might

bring into this that even the railroad train, T think

the Railroad Company will even admit that, that
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the vibration from a train that has been going on

passing a certain place would cause a rock ledge to

roll down. That is what these [11] maintenance

crews have been out there for 25 years, as occasion-

ally taking rock or debris off the right of w^ay that

comes down. Of course, in this particular case that

w'e got the job of maintenance of anything that

came down regardless of where it came down or how

it came down was taken care of by yourself.

The Court: Let me ask a couple questions with

reference to one and two. That is for the August

fifth and eleventh numbers.

The Witness: Yes.

The Court: Do I understand you correctly that

when you blast, by means of drilling, putting the

charge in the hole, that you cannot determine any

particular mathematical per cent, the amount of

rocks that is going to be loosened by that blast?

The Witness: Not entirely, no, you cannot. You
can put in—dynamite works by the pounds, as a

rule, and you take the textbooks in determining the

type of rock it is. It will go all the way to a quarter

of a yard a pound as high, and, oh, I have seen rock

go as high as a pound and a quarter a yard. That

is determined entirely by the type of rock, your

Honor. If there are seams or cracks that you cannot

see, visible from the surface, maybe in some cases

a quarter of a pound would be ample, and half a

pound would be too much.

The Court: That is something you cannot tell?
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The Witness: You cannot really tell, in other

words, there is a certain amount of judgment con-

nected with all of it. [12] Now% we used on that

job, our average w^hen we did the job, we figured

on about a half a pound a yard, and I think we

finished up—I know I w^ent over the costs—and w^e

actually used less dynamite per cubic yard on the

job than w^e had anticipated.

Several factors entered into that. One of them is

that the old bridge ran down pretty much the center

line of where the new center line of the road is

now, and in the old days they used to overshoot

an awful lot. They did not have the equipment to

move rock material, and they used powder, more

of it, and then, naturally, there are a lot of faults

that was caused 20 or 25 years ago where rock is

jarred much heavier than it should have been.

The Court: Did you visit the location before

the job was bid?

The Witness : Yes, sir, I worked wdthin—we had

a job previous to this that connected on to this job.

I just spent a year in this same location.

The Court: So you knew that there w^as quite

a few seams and faults in the rock that was blasted ?

The Witness : A certain amount of them, yes.

The Court: Out of 100 shots a good percentage

of them will have results which are not anticipated,

is that correct?

The Witness: No, I would not say that it is

that correct. No, I w^ould say we moved—to give

you nn example, we moved close to four and a half
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million yards on these jobs, most of that being rock,

and of the four and a half million yards [13] that

was moved there was probably not over, oh, I would

say, twenty thousand yards of that four and a half

million that ever didn't go except we didn't expect

it. Most of it is not caused by a great quantity of

rock. It is caused by a loose rock. In other words,

if somebody, as an example, was putting a sewer

across the street here and in the near vicinity and

there was rocks, they would possibly go entirely

around this building without doing any damage at

all, but one rock would probably break maybe a

picture window that you have here.

The Court: That is something that you cannot

determine in advance ?

The Witness: You do not control it. That one

is an element—you have no control whatsoever over

it.

The Court: The theory is to undershoot rather

than overshoot to avoid damage?

The Witness: That is right.

The Court: Did you tell me that in connection

with the August eleventh occurrence that that may
not have been connected with the work at all?

The Witness: That is true. I see here in the

note, ''no blasting was being done at this location."

Now, I would not have put that in there originally

because I supported everything by my diary as to

where we were working, and we apparently were

not shooting there at all.

Now, that may have been caused by, oh, a dozen
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different [14] reasons. It may have been caused by

springing. It may have been caused by some men

walking around and clearing up above the railroad

and pulling lumber out and dislodging a big boulder

which would roll down the hill and hit a car or hit

your railroad track.

The Court : When you say there was no blasting

being done at the location, what does that mean, no

blasting within a hundred yards or

The Witness: Oh, no, I would not call it that

close. When I say there would be no blasting being

done I think, generally I would say within 500 or

600 feet, something like that or anything that

might have been caused—I think I would make the

difference this way, anything that I thought would

be far enough away so that it would not be dislodged

by the work they were doing, I would say anything

in that area would be blasting in that area.

The Court: Is it true that a shot that is being

shot 600 feet away may cause vibrations which

would result in a rock loosened?

The Witness: Yes, it could very easily. I have

seen it happen many times. I think there has been

damage claims collected on jobs where blasting

has been done as far as five miles away. I think

they have all had experience in that.

The Court: Go ahead, I won't interrupt you.

Q. (By Mr. Denecke) : Mr. T.ind, when you

talk about springing it [15] is a type of blasting,

but the only purpose of it is to enlarge your holes ^,

A. That is right.
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Q. So you used the charge in there, but not to

break the laws in any way"?

A. It is primarily a charge, what we call, you

drill the hole, your hole is usually not over, by the

time you end it, quit drilling, say, into a bank 20

feet deep, your hole when you are at the bottom

of that drill hole is possibly only one and a half

inches around. Well, that won't hold enough pow-

der to do any springing in there so what we do,

we do springing, in other words, you may put two

sticks of powder in that hole and tamp it and then

put sand on top of it. What happens is a minor

explosion inside the bottom of this hole. When you

blow that out, that is, with air, I would say you

have a hole there then that would probably hold

several or eight sticks and what actually happens is

that the powder explodes and burns a little hole

in the rock. You can get almost any amount that

you want in there and continue to spring until

the hole is large enough so that you may get in

five hundred pounds. Well, figuring it a half a

pound short it should move a thousand yards, in

that vicinity—or a hundred yards, in that vicinity,

and springing causes the ground to shake.

Q. Mr. Lind, I notice the next one there is on

Station 714. I wonder if by use of Exhibits 2e5-A

through 25-F you could explain what occurred

there. [16] g
Your Honor, this is fairly well illustrated by

these particular photographs.
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The Court : I want to read your statement first.

Then I will know something about it.

Mr. Denecke: Cei-tainly.

The Court: Is there any objection if this exhibit

is introduced in evidence, and then the witness will

not have to read the statement before he discusses

it and the matter is open for cross-examination. I

know that some of this is absolutely immaterial.

T can see that no liability can be predicated at

Station 679 because the witness does not know who
caused it. It may be caused by the Southern Pacific,

but I do not see how Kuckenberg can recover

against the Hartford or Southern Pacific. Even if it

were an accident all of the witnesses

The Witness : Pardon me, your Honor, but there

a few things like the small ones. You will under-

stand when I wrote up the time

Mr. Powders: Excuse me just a minute, please.

We would have no objection, your Honor, to the

question that you asked with the understanding

that the Court will consider the weight of it or

lack of weight of it for what it is, and I think that

they have the diary here ready, and we can look

;it it, but two or three

Mr. Denecke: We only have the diary for [17]

1948.

The Court: Have you any objection?

Mr. Gearin: No.

The Court: When you interrogate this witness

^ou can go ahead and talk to him about the items

in Station 714, and I will have read this.
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Q. (By Mr. Denecke) : Mr. Lind, did you at

the time know ^Yhat caused the damage there?

A. Oh, yes, I did at the time.

The Court: You mean on August eleventh you

knew what caused this damage?

The Witness: Well, I would say that there were

times on the track here that, where rocks would

come dow^n. I might not know what brought a rock

down, particularly at that time, but I knew what

caused the damage to it. The rock came down.

The Court: I do not understand him.

Mr. Denecke: I am surprised if I understand

him, your Honor.

Q. My question, Mr. Lind, is did you know at

the time what caused the rock to come down?

A. In most cases I did, yes.

Q. In the first two items here?

A. That is so long ago.

Q. Well, I know, but you can

A. I cannot separate this particular August 11th.

*^No blasting was being done yet at this location

at this time, and the [18] causes of damage are

the same as on August 5th."

Well, on August 5th I had a large boulder fall

on the track—well, I might explain myself. At

the time I put down that the boulder came and fell

on the track, that is what happened. I can't vsay

now that I remember that identical boulder, but

I did at the time that I put this down.

The Court: Just listen to what Mr. Denecke is

asking you. Try to answer his question. He has got^

something in mind.
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Q. (By Mr. Denecke) : Reading this now, Mr.

Lind, are you able to state after reading this, is

your memory refreshed so that you can state what

caused the rock to fall on August 5th?

A. On that particular August 5th ?

Q. Yes. A. The springing.

Q. And the same thing is true on August 11th,

that date?

A. It apparently is, because I have got down

there a boulder came down

The Court: I do not think that is true, Mr.

Denecke.

Mr. Lind, do you recall—in connection with the

damage that was done at Station 679 on August

11th, do you know whether that boulder fell be-

cause of the springing or the blasting or because

of vibration due to the fact that the Southern

Pacific ran its lines over there over a period of 20

years? Could you have told on August 11th at

the time that the rock fell down? [19]

The Witness: Yes, I think I could have said at

the time it came down, definitely.

The Court: You would be able to determine

whether or not the damage resulted from vibration

over a period of man}" years or from springing or

from blasting or from the fact that men were walk-

ing around up there?

Th(^ Witness: Well, I would if T had at that

particular time, I had the knowledge, because this

first one, I say that it was done by springing. On
the next day I say it was done by the sami^ causes,

and the cause of the damages are th(^ same, so T
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assume that that is what happened, is the springing.

The Court : I did not see that last sentence there.

When did you examine into this damage 1 How long

after August 11th ^

The Witness : Well. I have my daily reports that

where we had damages on the track that it was put

down on the foreman's report of the damages, and

that was done right at the time.

The Court: Do I understand that, through these

entries that were made on this exhibit, that you

personally examined the damage that was done and

made a determination as to what caused the damage ?

The Witness: No, I don't think so. I had fore-

men on the job. I was not all over this thing all

the time, and it is true that in practically every

case wherever we had trouble on the track I made

it a point to find out whether it was from some

particular cause, either by working up above [20]

or by shooting or springing or clearing or vibration

even, so that I would know what happened because

we had a crew which was doing nothing but fixing

railroad track.

The Court: Sometimes it was pretty difficult to

determine the precise cause of the damage, was it

not?

The Witness: I agree with you. I think it was

at times.

The Court: Then what would you do? Would
you make an estimate of the cause based upon facts

that you observed and what people told you?

The Witness: Well, I would say normally that
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if T was not there and a rock had gone down on

llie track, why, I would say to the foreman, ^^Now,

where did it come from?" He would say, '*0h, it

come off from the l^ank up there and slid off/'

Well, if we were working very close to that I would

naturally assume that it was caused from vibration

b\' the machine, or if we were springing, I would

think it was from springing reasons, or if I didn't

know of any other reasons that you could connect

with the job, why, then T would say it proV^abiV

v.'oukl have come down anyway because ti^.e^'e vras

Tio connecting it.

?.rr. Denecke: There are some instances, your

Honor, we are sure exactly what the cause is.

The Witness: If there was something working

around there, I think the average person could say,

VntII, it is caused by vibration of a shovel operating,

but in some cases, why, it is hard to determine

identically w^hat happened because you have [21]

no way of knowing what was close to it. You would

then say it was a slide. We would call them like

that a slide, or you might, would blame it on the

weiither even, rainfall, or something like that.

Mr. Denecke: Has your Honor had an oppor-

tunity to read the August?

The Court: I am going to read it now.

Q. (By Mr. Denecke) : Have you read that,

Mr. Lind?

.\. Yes, I have read it. I remember it.

Q. Mr. Lind, with the use of the photographs

here, 25-A through F, could you state to the Court
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and show to the Court what occurred at that time?

Your Honor, the photographs illustrate fairly

Mr. Gearin : Which station is this you refer to ?

The Witness: 714.

Mr. Denecke: 714, August 24th.

Mr. Gearin: 714?

The Witness: I have two pictures of this one

before, and here is one that is after. This first

picture shows the

Mr. Denecke: 25-A?

Mr. Powers: 25-B.

The Witness : The cut that is showed to our bot-

tom and to our right, w^e can see the railroad track

of the Southern Pacific line, and we can see these

here are the rails. We can see that there were three

or four feet of dirt has been hauled in and [22]

j)laced on top of the railroad track.

Now, we drilled this rock with lifters from down

below, and at the spots shown here and ending off

up here (indicating), this cut was supposed to have

been cut out like that when it was shot, and then

the slab was to have been taken out, and under this

program we had figured that there would not be

enough weight on this with that covering the entire

railroad so that the rock would fall on the track

and do any excessive damage.

Q. (By Mr. Denecke) : Mr. Lind, see if you can

mark on that with a pen there how much that you

took out.

A, I think it would come out about like that
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(drawing- on photograph). This, in fact, is finished

road down here, so your deal would be down like

that about 20 feet. Well, as you can see here, this

tree is this same tree after the shot. This is the

top of it right here, and the top of this tree that

you see here is this tree sitting over here. This

broke back. According to the Bureau of Engineers,

we took out about 12,000 more yards, more material

in ])ack out of this than was originally designed to

come out, yet, at no time—our shots were all exam-

ined by the government—we did not shoot any

dynamite shots beyond the toe of our slope. This

ull u]) here came of its own free will. You can see

these enormous jjoulders here. There is a man on

them. That thing is probably almost 75 to 100 feet

square and 30 to 40 feet deep. That in itself [23]

come from clear up here in the mountain.

The Court : How^ far away from the place where

you did the shooting?

The Witness : Well, it is above the shooting. We
took the bottom out. We were attempting to take

the bottom out, and then, as you can see, all of this

rock up here came down. The two pictures are

taken pretty much from the same angle. These are

l)ig boulders laying up in here.

The Court : You did not intend that the ])oulders

would come down at all ?

The Witness: Neither did the government engi-

neers. This is staked only to come to here (indi-

L'ating), and this slab to come off, but when there

is a fault in here—the picture of that fault was
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taken previous to the shooting, not that we knew

it was going to bust that far, but we took the pic-

ture of that fault so we could show the Army Engi-

neers. This is the rock in question here, and there

is that small seam that ran under here. Now, we

were asked to take it down like that (indicating).

That is the way it was staked, but when we shook

this a little bit, this w^hole mass came down. It was

not anticipated, no.

Mr. Powers: Which item of damage are you re-

ferring to?

11i(^ Witness : August 24th.

Mr. Gearin : Station 714, August 24th.

The Court: Did you blast again on the following

d:\}\ or is [24] that just how you broke up your

time on the 25th'?

The Witness: The 25th, those big rocks that

came down there are—of course, it was too large

to ev(^r—not having previously been drilled, of

course, you have to drill them. In other words,

we have to split them so you can get them small

enough so you can handle them, and we shot this

small enough so that we could handle them, and

these are repairs taking over a period of two or

three days. When you fix the railroad track, the

next day evei^ after the train has gone over it, there

is a settlement, and they pick it up again and re-

ballast it, and that might go on, depending upon

the weather or the conditions, for three or four,

five days. That is why your expenses would be over

four or five or even a week. I think the railroad
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company knows in some cases even as long as a

month after damage to a track in a certain section

it was necessary to 20 back and reballast or take

up and get the sags out of the track, although th(n'(^

may not have been any way

Mr. Denecke: Your Honor, I know that the

quc^stion of the amount of damage is not involved,

))ut I think it is in order to state that the damages

asked for here are not the entire damages by any

means that were caused by this particular blast

here, only what we estimated was caused by the

overbreak.

The Witness : This station at 620

Q. (By Mr. Denecke) : This is August 27th you

are speaking of now'? A. Yes. [25]

Mr. Denecke: Would this be a good way to

handle it, if he reads it, ask if there is anything

that he has on it; is that agreeable, Mr. Gearin?

Mr. Grearin: Yes.

Mr. Powers: I do not see any point to arguing.

Lik(^ he said, the Army Engineers felt the same'

way. It is mostly all in argument. I think he ought

to testify as to his ability as to what happened

without argument.

The Court : You cannot hold a man who is going

to testify to this on all the correct legal require-

ments.

The Witness: Well, on August 27th, damages

caused by a snag falling on the track. Well, at that

point sevc^^al times there wer(^ snags, aiid in tli.it
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vicinity up there, it was full of snags, and a snag

fell on the track.

Mr. Gearin: That is at Station 620, Mr. Lindl

The Court: Will you tell us each time whether

you made a personal investigation yourself and

what was your conclusion?

The Witness : All right.

Mr. Denecke : May I add, Mr. Lind, if you want

to here, we have—your diary, you have never found

it and I have not, either, for 1947, but we have the

time cards here. I do not think the Court wants

to know what the foreman thought, hut if there is

any other information on here from which you can

answer the questions, why, you just ask for it.

The Court: This August r)th, is that 1947? [26]

Mr. Denecke: These are all 1947, your Honor.

Yes, your Honor, this all covers 1947.

The Court : He does not have his diary for this ?

Mr. Denecke: I might ask Mr. Lind.

Q. Do you know where your diary is for 1947?

A. I take it it is in my-

The Court: He has not got it.

Mr. Denecke : He has not got it.

The Witness: Well, on this damage caused by a

snag falling on the track, ''This damage was caused

by a snag falling on the track. This particular tree

came from about a quarter of a mile above the

right-of-way and was caused by drilling in the

vicinity." I don't know, apparently at the time 11

made these investigations, I might say in 99 pei''

cent of the time, in fact, I think almost a himdrecj
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per cent of the time, I was on the job all the time,

and whenever there was any railroad trouble or

anybody working on the track, why, I usually was

down there to see what caused it. I was really at

all of this all of the time. I can honestly say that.

September 3, Station 665. I do remember that in

])articular because I can see there was an argument

with the Bureau over not notifying them that we

were going to shoot, but the shot was of such small

consequence that we were shooting in places that

appeared to be much more dangc^rous than that,

and we had an awful big slide there, and it blocked

the road for [27] two or three hours, and it was

quite a mess, and we did some damage to the rail-

road track. I particularly remember that one.

Well, that is the same part of it.

Q. September 4th and September 5th?

A. We tore out some track there, and we were

back in there reballasting and straightening the line

which we would go back sometimes two or three

days to do.

Q. All right. Now, September 8th, Mr. Lind.

Mr. Gearin: Just a minute, Mr. Denecke. On
Se])tember 3rd and September 4th, 1947, that in-

volved Station Number 665?

^rh(^ Witness: And the fifth.

Mr. Gearin: And the fifth, September 3rd, 4th

and 5th, at Station 665.

The Witness: We only had the one shot at 66^,

although we had quite a lot of trouble with that

one shot.
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At 699, I remember that one, apparently, because

we had a lot of trouble there. We blanketed the

track, and we shot and the rock broke very large,

very big, and dropped directly on the track, not all

of it, but there was some rock dropped on the track

and broke rails, and these are just repairs. Sep-

tember 9th and 10th are repairs that happened on

September 8th. This is at 669. That is a stretch

of what we call talus, big boulders in it.

Mr. Powers : Is that 669 ?

The Witness: 669, on September 11th. That is

a stretch [28] of over the railroad track. That is

the talus. It is not a solid rock: it is with the big

rock mixed in with it and the little rock so that

it is more in a slide formation. Occasionally a big

rock would roll down with small stuff and hit the

track and damage the track. That was not caused

from shooting or anything. That is caused from

vibration, can be by rain, or it is a slide formation

is what it is.

The Court: How many times did that happen

on the job in the two years'?

The Witness : You mean the rock ?

The Court : Ravelling, an average ?

The Witness: Oh, I would say on the average

of 25 per cent of your damage is done that way or

caused from—that is where there is single tracks

and where there is a great area broke out, where

one track would get broken, you would usually find

25 per cent of the damage was caused by just iiat-
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lira] causes just like maybe the wind blowing, caus-

ing something to start.

i\Ir. Denecke : I think, Mr. Lind, what the Judge

wants to know is how often does that ravelling start

from shovels or other equipment being operated?

The Court : He answered the question. You can-

not tell. Oftentimes it is brought on by natural

causes. Sometimes it occurs when there has been

shoveling?

The Witness : Right. [29]

'i'he Court: Sometimes it occurs when there is

])lasting. Can you tell in advance whether rocks are

going to ravel or not?

The Witness: No, you cannot.

Q. Did you get any advice from some of the

powder companies as to how much powder you

should use?

The Witness: Yes, sir, we always do on all our

work. In fact, when we bid the job, why, they

usually advise us as to how much rock is antici-

l)ated per yard, how much per pound, or what per-

centage of what pounds it would take, and they also

give you their experience as to how to put your

holes, and our powder company, the company we
bought our powder from, was represented up there,

T would say, 70 per cent of the time, with his

(*x])erience.

Tlie Court: Did he tell you that you could de-

termine fairly accurately the amount of rock that

would ])e moved by a certain quantity of ])owder?

The Witness: Yes.
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The Court : Just the same, he made you sign the

release sheet?

The Witness: What do you mean, release?

The Court: Before he gave you any advice, isn't

it a fact that the powder company made you sign

a release excusing him from all liability?

The Witness : Not in this particular case. [30]

The Court: What is the name of the powder

company?

The Witness : Pacific Pow^der.

The Court: Do they not use a standard form of

release ?

The Witness : If there was, your Honor, I never

seen it. At least, I didn't know anything about it.

The Court: I will venture to say they did, Init

go ahead. The Powder Institute requires that as a

condition for giving advice. I will show you the

form.

The Witness : They may, but I never seen it.

September 13th, 694.

Q. (By Mr. Denecke) : In this particular one,

Mr. Lind, you were shooting—if we are facing

southeast with the railroad right-of-way on your

right; is that not right? A. Yes.

Q. And you were shooting here on the left part

of the old road, widening it into a hill on the left

there, and do I understand that the shot, then,

caused the rock to spread over the old road and off

to the right and down onto the track there?

A. Sometimes, yes.

Q. In this particular case it did?
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A. In this i^articiilar case, it did, yes.

The Court : Which one are you referring to *?

The Witness: September 13th.

September 13th.

September 16th, that is the same

as the 13th, [31] and September 17th.

Mr. Gearin : Is September 16th the same station ?

Mr. Denecke: No, 669, Mr. Gearin.

The Witness: It is at Station 669, September

11th.

Mr. Gearin : I thought it was 699.

The Witness: That is 669. That is where that

rock unravelled there awful bad.

The Court: There was an occurrence in between

that at a diiferent station.

Mr. Denecke: It is a different one.

The Witness: Yes, there was an occurrence be-

tween there. September 20th, 714, that is the one

we showed the pictures of there, and that was just

additional repairs after a train had gone over for

a few days. We went back and straightened up the

line, reballasted it, and we did some overhanging.

When this overbreak happened, why, we had to go

back and smooth oft* the slope again, and some more

rock came down. On September 24th, Stations 680

to ()83, that is where they put in a viaduct there,

and the material there was very clayey with occa-

sional boulders in it. An occasional boulder would

roll loose and roll down and hit the track.

Mr. Gearin : What is the station, 680 to 683 !

The AVitness: That is September 21st.
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Mr. Gearin: May I ask, Mr. Lind, if you will

help me out on these things, would you mind giving

me the station and then [32] the date? I will be

able to go down the line with you.

The Witness : All right.

Mr. Gearin : Thank you.

The Court : Mr. Powers, do you have a copy of

the exhibit?

Mr. Powers : Yes, I have a copy of it, your

Honor.
j

The Witness : September 22nd, that is a repair I

caused by a spot that showed on September 21, and

Septeml)er 23 and 24 is the same. September 25 is

the same rc^pair to this track in the same location
!

caused from the shock of the shot of a week before.

October 1, this damage was caused by slide. I
|

remember this one personally, too, because it hap-

1

pened, the reason I recall it so well, it happened to

be where the footing of the viaduct went. Tlierc
j

was a lot of question at the time we were putting 1

a footing in as to whether that would hold the
|

Aveight of a slide, and we were concerned at the i

time whether we were going to be able to get a

footing in there. That is why I happen to know, i

It was just a slide, and the rock went down on the

track.

The Court : Is it your belief that this slide would

have occurred even if you had not done any work

up there?

The Witness : No, I would not say it was that
\

l)ecause we are bound to disturb the ground. May 1
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have. I would not say it wouldn't, but it probably

did not.

October 1, the damage was caused by another slide

brought [33] about by a shovel in the same manner

as Station 685.

The Court: I think, Mr. Denecke, you ought to

point out those instances in which you believe

Southern Pacific should pay you.

Mr. Denecke: I can do that.

The Court: Because it had nothing to do with

the work. You do not have to do that right now,

but as the witnesses testify, if there is an item

which you believe is chargeable to Southern Pa-

cific

Mr. Gearin : Your Honor, in response to certain

interrogatories, I have five items here. We have

only passed one so far.

Mr. Denecke : Do you want to check those ?

The Court : Which one is that ?

Mr. Gearin: August 27th.

Mr. Denecke : August 27th.

Mr. Gearin: Station 620, a tree on the track

which the witness has described as being caused by

drilling in the vicinity.

The Court: What date was that?

f Mr. Gearin: August 27th, Station 620. That is

the first one which they contend we are responsible

for.

The Court: Did you make a personal investiga-

tion of that, of 620?

The Witness: Yes.
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Mr. Denecke: August 27th. [34]

The Witness: That is the first one, isn't it?

Mr. Denecke: No, August 27th.

The Witness: Oh, this one?

Mr. Gearin : This particular one.

The Witness: Yes, I was there then.

The Court : Of what did your investigation con-

sist?

The Witness: Well, usually by going out there

and finding out where the snag came from. In other

words, that entire country up there is blown over

with millions of snags, and they extended for a mile

above the railroad track. We had a lot of them that

go down from as much as a half a mile above us,

and some of them ended up on the railroad track

down below, and you would always look to see

where they came from, and if there was no work

in that vicinity, you always figure that they just

—

the wind blew them over, or something, which is

always happening, occurring there.

The Court: Well, how did you know? In this

particular instance you came to the conclusion it

Avas caused by drilling in the vicinity.

The Witness: Yes, in this particular case, I did;

that is right.

Mr. Denecke: Your Honor, do you want me to

take the rest of those, and I can take them

The Court: No, you do not have to take them,

])ut as we come to a point, you call my attention

to it. [35]

The Witness: Where was I at?



Hartford Accident cf* Indemnity Co. 97

(Testimon}^ of Hilding F. Liiid.)

Mr. Gearin: October 1, Station 683, was the last.

The Witness: October 1, Station 714, was caused

])y a slide. I have not any recollection of that par-

ticular deal there at all, except I think that was

caused by a slide. What constitutes a slide to me
is something that is natural, the ground rolls.

Q. Looking at that, Mr, Lind, the slide there,

apparently, in your judgment, was caused by a

shovel; is that correct?

A. Yes, caused by a shovel in that particular

case.

Mr. Gearin: That was the same as at Station

714, occurred from the same cause; is that correct,

Mr. Lind?

The AVitness: Yes.

The Court: Is that the next one?

Ml*. Gearin : That is the last one on page six.

The Court : Is that the next one we have a claim

that the Southern Pacific is liable for?

Mr. Gearin: No, we have not gotten to that yet.

The next one they claim is that on the last that Mr.

Lind has.

The Court: Go ahead.

The Witness: October 1, I guess that particular

bill is for loading and hauling material where there

had been a slide on the railroad track.

Ml*. Denecke: In other words, your Honor, if I

may explain, this is geared to a statement of [36]

expenses.

The Witness: October 2, 708, this was caused hv
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rock rolling off the shovel and falling on the track.

When we say rolling off the shovel, we mean that

we pick up a rock, and you swing around to load

it in the truck, and if it rolls off the teeth, and

Avhen we sa}^ rolling off the shovel, we mean it rolls

off the bucket, and it is liable to fall into the truck,

and it happens quite often he busts the truck, and

it is just like—most of these big rocks were bal-

anced on the end of your teeth as you load it, and

if they fall off the shovel bucket, why, they do

damage.

October 6th, Station 668, this damage was caused

by a falling snag. This snag fell as a result of fall-

ing another tree next to it. In other words, when

we fall, do clearing and falling timber, if you fall

a tree, if one tree happens to hit another one, a

snag, why, the snag may fall, probably will.

The Court: Did that?

The Witness: That in turn went dowTi on the

railroad track.

The Court : And damaged the railroad track ?

The Witness: And damaged the railroad track.

As they go endo, they will go down, hit the rail, tear

out a place, is what happened.

October 8th, Station 635, at this time there was

a great deal of blasting in this vicinity of these

stations. Well, in that place at Station 633, there

was an awful lot of rock moved. I said a hundred

thousand yards of rock, which by the [37] plans

you can total it, and that is probably what it totaled

up, and although we had a little railroad damage
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through there, occasionally a rock would roll down

our roadbed, roll down and hit the railroad track,

and that is what those were made up of.

Station 635, we did some blasting there, and we

caused some damage.

Here is damage caused October 10th, Station

638, by a tree hitting a track and knocking it out

of line.

Well, some of these trees that we felled would

))e up in the hill, and they would be, maybe, oh, as

high as five, six, seven, maybe a thousand feet above

the railroad, and when you fall one of them, if they

would happen to roll longitudinal with the hill or

vertical with the hill, they would just go endo until

they stopped, hit either the road or the railroad

track.

This October 11th, Station 682, this is the place

whore, that is with reference to damage that was

done before, and it was resurfaced, and, as I recall,

this Station 682, there was so much rock rolling

down there occasionally that the track was relo-

cated, was moved out a little ways to protect it a

little more. The rocks occasionally rolled dovvu.

October 14th, Station 682, that refers to the same

places. I think we were moving track at that time,

r(^locating railroad track. [38]

October 22, Station 640, large quantities of rock

and other materials were blasted, and almost all of

sucli materials went places other than the track.

Q. (By Mr. Denecke) : Do you remember* tlint

])aTticular occasion?
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A. Yes, I do. That was part of that same loca-

tion where I said there was approximately a hun-

dred thousand yards moved. We would shoot there,

and, as I say, our damage there was not too exten-

sive, l)ut occasionally a rock would, when you shoot,

would hit the railroad track like it will where you

are shooting that much track and go down and

break the track or bust a tie or something.

Mr. Powers: Which one are you speaking of

now"?

The Witness : Station 640.

Mr. Denecke: October 22nd.

The Court : We will take our afternoon recess.

(Afternoon recess taken.)

HILDING A. LTND
recalled, testified as follows:

The Court: I suggested to Mr. Denecke that in

view of the fact that this is not a hearing on dam-

ages, that he only talk about such additional occur-

rences as are illustrative of his four types of claims,

and if he has sufficient now to illustrate each of the

four types, that he confine his other interrogation to

the claims against the Southern Pacific. Go ahead.

Mr. Denecke: Well, your Honor, I believe I

have covered [39] the various classifications as far

as claims against the Hartford are concerned.

The Court: Yes, I think so.

Q. (By Mr. Denecke) : Mr. Lind, turning to



Hartford Accident ct Indemnity Co. 101

(Testimony of Hilding F. Lind.)

page 8, on October 7, would you read that? First

read it to yourself to refresh your recollection.

(Witness peruses document.)

The Witness: Yes, T remember that very well.

Q. Mr. Lind, I hand you Exhibit 27 here only

for purposes of refreshing your recollection.

Mr. Gearin: Does his memory need refreshing

on this point?

Mr. Denecke

The Witness

Mr. Denecke

Well, I assumed it did.

It did on that particular thing.

27, your Honor. Well, I will ask

you, Mr. Lind, do you recall now this incident?

A. Yes, I remember very well.

Q. Would you state, then, what occurred?

A. Well, the train was coming out with the logs

that particular night, and before the train comes

down, why, the railroad inspector comes ahead of

it with the speeder. He travels ahead of the train,

probably a half a mile, and checks the track so that

it is in good condition to go over. In this particular

case, why, I don't recall just exactly the amount

of cars, but there was three or four cars went off

the track and into the Santiam River, and we were

using the railroad [40] track as a detour at that

time so we built a temporary detour in order to uct

the traffic through there, and Mr. Smith—I mean

the conductor and some of the cars, three cars went

in the river, and some logs, and they asked us to

pull the logs up on a high spot of ground so they

would not float out, and then later on in the next
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two or three days—I don't remember just exactly

the date—why, we helped them put the cars back

on the track. We were naturally disturbed as to

Avhat caused the train to go off the track, and there

was a rather—the inspectors looked at it, and the

railroad crew, and I talked to a couple of railroad

inspectors a few days after that that looked at it,

and they told me
Mr. Gearin: We object that, that is hearsay,

your Honor, not being shown whether the inspec-

tors had any authority to make the statements

binding on a corporate defendant.

Q. (By Mr. Denecke) : Do you remember who

these people were, their names?

A. The inspectors, yes, John Clark was the in-

spector at the time.

Mr. Gearin: John Carr?

The Witness: Clark.

Q. (By Mr. Denecke) : Was there anyone else

employed by the Southern Pacific ? You say inspec-

tors. That is the reason I asked.

A. I think that the tool inspector, I can't think

of his name [41] right now, I think he is sitting

right there, too.

Q. I hand you Exhibit 27 and ask you if, read-

ing that, you are able to recall?

A. Ray Ross, yes, Ross was there at the time,

and John Clark and Mr. Smith came uj) there.

I know he was in traffic investigating with the

Southern Pacific. We were all down looking-, trv-
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ing to find out why the ti'ain went over, and at

that time they said tliat it was from

^[r. Geai'in: Same ol)jection; same objection.

Q. (By Mr. Deneeke) : They made statements

to you concerning the reason the train went over;

is that right? A. That is right; they did.

Mr. Deneeke: Is your Honor sustaining the ob-

jection?

The Witness: I can say that there was never

any repair done on that track. The train was put

up on the track. There was no change ever made

in the track there at that point.

The Court : I was interrupted during the middle

of his answer. You say you were using the track

as a detour? Well, what do you mean?

The Witness: Well, this entire mile and a half

of railroad track was used as a detour all the time.

The Court: A detour for the railroad track or

for

The Witness: For vehicles, for vehicular traffic,

and we blanket between the rails.

The Court : You blanket between the rails ? [42]

The Witness: Right.

The Court: Then there was vehicular traffic over

this stretch of track?

The Witness: Right.

The Court : Prior to the time that you blanketed

it, were there any bhmkets on that stretch of track I

The Witness: Before we l)1anketed it .^

The Court: Ves.

The Witness: Xo, sir: there was not.
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The Court : It was merely used as a

The Witness: Detour.

The Court: By the Southern Pacific?

The Witness: No, by the public because, you

see, we were constructing the new road, and the

old road was—you couldn't get over the road, the

old road. It was obliterated, so we used the South-

ern Pacific tracks as a detour. That was accord-

ing to our contract, Judge. The Bureau had gotten

permission to do that. That was part of the origi-

nal contract, to maintain this detour.

The Court: Now I understand. And did you

make an investigation or did you form an opinion

as to what caused the cars to fall into the creek?

The Witness: Yes, sir.

The Court: First I think we ought to qualify

the man to see if he is qualified to form an [43]

opinion.

Q. (By Mr. Denecke) : What experience have

you had, Mr. Lind, in determining the cause of

rail derailment?

A. I would say very little when it come to caus-

ing a train to go off a track.

I have had quite a bit of track experience. We
put in an eleven-mile railroad for the Union Pacific

in 1943 at Tacoma, Washington. I was the super-

intendent on that job, and we put in eleven miles

of railroad, switches, and such as that.

The Court: Let him testify anyway. Go ahead.

Objection overruled.

91
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Q. (By Mr. Denecke) : What was your opinion

as to what caused the train to go off the track?

A. Well, it was everybody's opinion that there

was nothing

Q. How about yours ?

A. Just mine, there was nothing wrong with

the track. It had to be something else that was

either rolled on the track, because there was noth-

ing wrong with the track at the time the cars w^ent

off, but we did no work near the detour of the

Southern Pacific Company repairing the tracks.

After the cars were put on, they still continued to

use it.

Q. Was there any obstacle on the track ?

^ A. No, there was nothing on the track whatso-

(^ver.

P Q. Do you have any further opinion, you per-

sonally, as to what caused the derailment, in ^dew

of Vv'hat you stated?

A. Yes, I looked at the trucks that were in

question, and they [44] were thin. They wore very

thin and I think that is what caused it.

The Court : The trucks ; are you thinking of the

cars ?

Q. (By Mr. Denecke): Trucks of what?

A. The trucks of the logging cars.

Q. The railroad cars?

A. The railroad cars. They are logging cars, is

wliat they are. It is a set of wheels.

Q. And the work that was done at this time did

not concern the re])air of the track I
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A. No, sir.

Q. That work was, consisted of

A. Building a detour around that part of the

train. Of course, most of the train still remained

on the track, and we had traffic waiting, and we

built a detour temporarily around this particular

section where the railroad was blocked.

Q. A part of it, also, Mr. Lind, concerned pulling

the train, the labor and the equipment to pull the

train and the logs out of the river ; is that correct ?

A. Yes, they requested that we have them get

the train out of the river, the cars out of the river.

Q. Mr. Lind, if you will turn to psige 11 at the

top, January 7, 8, 9, 10.

The Court: What date?

Mr. Denecke: January 7, 8, 9 and 10, your

Honor. Would you [45] state there if you recall

what occurred?

A. Well, we had a heavy rain. We had a very

heavy rainfall, and the culvert underneath the track

plugged up, caused by debris coming down from the

mountains there, and plugged that culvert, and,

consequently, the water had no way of getting out,

and it went over the top of the track and washed

out part of the railroad, the ballast from under the

railroad.

The Court : Near what station did this occur ?

The Witness: At that point on A-3, job A-3,

and I would say it was about—it does not say.

There is no station here, but Mayflower Creek was

the
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Mr. Gearin: Mayflower Creek?

The Witness: Yes, that is on job A-3.

The Conrt: Is that near the center of the job,

or

The Witness: No, no, that job was only a mile

long. I would say it is about 620 to 626 or some-

thing. It has been four years now, but I would say

about 626, something like that, twenty-seven.

The Court: Go ahead, Mr. Denecke.

The Witness: Well, that took care of that pretty

much. I haven't any more to say about that.

Mr. Denecke: Look at April 9, Station 699.

The Witness: April 9?

The Court: What page?

Mr. Denecke: It is page 14, your Honor. [46]

Mr. Gearin: Fourteen.

The Witness : What item there do you want ?

Q. (By Mr. Denecke) : Would you read that,

Mr. Lind, and then state whatever else you have to

add on that, if you have anything?

A. '^On this particular date there was no work

being done at this spot but a part of the outside

edge of the road fell out onto the track. This was

probabh^ caused by a fault or crack in the earth

and equipment passing over this section. This is

illustrated on the attached diagram.''

Yes, I definitely do remember that.

The road at that time was finished, what we say

finished. It was finished to the point where there

was no more shooting or anything going on, and

ther(^ was a fault. That particular place overhangs
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the railroad, if anything, just a little bit, and I

would say, oh, I would say about fifteen hundred

yards just fell out and fell onto the track, and we

cleaned it off and fixed the track.

Q. At the particular time that it fell there was

no work being done? Was there any equipment

going over the road at that time?

A. Well, there was equipment occasionally go-

ing up and down, but, if I remember correctly, I

think even traffic was going on up above at that

time, ordinary private automobiles.

Q. Ordinary traffic?

A. As I recall it. [47]

Q. Mr. Lind, when the job was completed, which

was in the spring of 1949, were you required to

recondition the road ? A. Yes.

Q. I am speaking of the railroad right-of-way

now. A. Yes, we were.

The Court: I do not understand. Who required

that?

Q. (By Mr. Denecke) : Who required you?

A. In our original contract we have to leave

the railroad track—we have to be released by the

railroad that their track is in good condition, and in

order to get a release from the Bureau of Public

Roads we had to get a release from the railroad

company, and the railroad company wanted these

certain places, in fact, most of it, realigned a little

bit, reballasted, in order to use it after we were

gone, without any expense.

Q. Did you examine the portions of the road
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that were reconditioned? A. Yes.

Q. In your opinion, Mr. Lind, was the work

that was done by you required by the fact of ordi-

nary wear and tear of the railroad, or was it re-

quired hy the work and the damage that was caused

by you people?

A. Oh, I would say that it was caused by the

railroad because those tracks had planked on them,

as you understand, and the traffic used it, the track,

mostly automobile traffic. They [48] are not too

hard on the railroad. It was all planked so that

there was no maintenance, not normal maintenance

carried on the railroad during the year and a half

that it was in use.

Q. Maintenance by whom?
A. By the railroad company. There was no

maintenance there at all. There had been—I under-

stand there was a maintenance section crew there

all that time.

Q. Do you know this of your own knowledge ?

A. A^es, I know this of my own knowledge. They

had a crew previous to the time of the contract

that worked in this particular section of main-

tenance of the railroad, replacing ties and rails and

ballast. In the year and a half that we used it

as a detour, there was no maintenance on the rail-

road itself, so, consequently, when we were tinished

with our job, why, there were some low spots and

ties to be replaced that were too old, rotten, and

some reballasting to do that would be considered
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normal wear and tear, or it would have been done

previous if it had not been for the detour.

The Court: There is one other item that Mr.

Gearin told us about that was not listed in this.

Mr. Gearin : He has covered it. He had it some

place else, your Honor.

Mr. Denecke: It was, your Honor. It was not

listed chronologically.

The Witness : Yes. [49]

Mr. Denecke: October 7, Sardine Creek.

That is all, your Honor.

The Court: Let Mr. Gearin examine about th'^

Southern Pacific claim first.

Cross-Examination

By Mr. Gearin:

Q. Mr. Lind, going back in backward order

taking first the reconditioning of the road bed, you

were familiar with that contract, that is, the pro-

posal and contract in this case. Project 24-A2?

A. Yes, yes.

Q. I will ask to hand you this document, the

contract which has been marked Plaintiff's Exhibit

No. 1, and refer you to the top of the paragraph

referring to maintenance and restoration in par-

ticular with reference to the special detour. -

A. That is right.

Q. Is it not a matter of fact then, Mr. Lind, that

you were required to put the road bed back in the

same situation, in the same condition that it was

when you started tho special detour?
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A. I would say that it was supposed to have

been as equally as good, but I think that in this

particular case it was better.

Q. But you performed the work then because

of this particular provision of the contract to which

I call your attention? A. Right.

Q. Mr. Lind, did I understand your own testi-

mony to be that the [50] type of work that was

done would nearly have to be done by the railroad

anyway after the expiration of a certain period of

time? Was it normal maintenance or what?

A. Well, I would think—yes, it was normal

maintenance in almost all cases. There were some

cases there where—we didn't list them though in

the bill to the Southern Pacific. I worked on this

bill myself, and any work done where there was

any damage or where anything on the track we

didn't ])iil that all against the railroad. We did

bill anything that we thought where thc^re was a re-

lining or reballasting that was beyond the scope

of our contract.

Q. Who asked you to do that or directed you

to do it?

A. Through the Bureau of Public Roads and

the Southern Pacific.

Q. Did you say that any of this where this

detour was put in, any of that had been rebuilt

because of rocks landing or trees landing on it?

A. We did not include that in the bill to you

people. That had nothing to do with it.

Q. Well then, when you had })lanking on thei'e
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that you have described that you had had, this is

just a portion then of your work that you had to

do on the over-all tracks?

A. Right; this is just a portion.

Q. There were lots of sections where you had

to reballast and reballast even two or three times

where damage had been done to the track? [51]

A. That is right.

Q. Over this detour you would have these heavy

pieces of equipment, Caterpillars, Tournapulls, and

all that big

A. We never did use that detour for our own

equipment more than vehicular rubber tires.

(Thereupon, there was discusison off the

record between court and counsel.)

Q. (By Mr. Gearin) : To sum that up, the

items of April and May, 1949, reconditioning of

the road bed, that work was required by Bureau'

of Public Roads and the Southern Pacific Com-

pany 1 A. Correct.

Q. In some instances you think you put it back

into a little better condition than it was before?

A. Yes, sir; I think we did.

Q. Going back to the—I am going backwards

you will understand. I will give you the reference

to the page. A. Yes.

Q. On the item of April 9, Station 699.

A. What page is that?

Q. That is page 14? A. Yes.

Q. Now, referring to that item, you say that that
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was probably caused by a fault or crack in the

earth and equipment passing over this section?

A. Correct. [52]

Q. That would be Kuckenberg heavy equipment,

wouldn^t it?

A. Not necessarily. As I recall, in April—in

fact, I am quite sure of this—in April all traffic,

vehicular traffic, was no longer on the railroad track

down below. It was all up above, and they were

all using the highway.

Q. Well, now, referring to that diagram, you

have a portion marked '^B.'' That was new work

in through there; was it not?

A. Everything above that new road was new

work, excepting the old road was there. It was just

dangerous.

Q. There had been blasting all in through there?

A. Correct.

Q. Now, referring to the incident of January

7, 8, 8, and 10 on Mayflower Creek—let us see

what page you have that on.

The Court: Ten.

Q. (By Mr. Gearin) : Page 10 at Mayflower;

is it not? A. Yes.

Q. You said that the debris blocked up a cul-

vert ? A. Yes.

Q. What kind of debris was that? Was that the

debris from your operations up on the hillside,

bits of 1)ark, bits of trees, or

A. No, I don't think it was as much bark as

it was possibly some dirt and loose soil, dirt, and
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it was just a high flood. We had a terrific flood

at that time up there. We had all our creeks run-

ning high. That is a normal thing that happens,

I [53] know, on roads.

Q. Well, you and I are talking about the same

thing; are we not? A. That is right.

Q. On this debris that blocked up the culvert,

had there been operations on the uphill side of that?

A. Quite a ways from there. I would say the

center line of your highway is probably five or six

hundred feet from there.

Q. Was not some of the debris caused by the

activities of Kuckenberg somewhere along the line

up the hill?

A. Well, the debris, not so much, not debris be-

cause it is just a fill that is in there, rock and dirt,

you understand. Between the new highway the

railroad there is timber; there is brush, and things

like that.

Q. You had been up there clearing off the timber

and the brush and making changes?

A. Not between the highway and Mayflower

Creek, no, but between—up above there is a space

between the two there.

Q. Is that where the slide was in there?

A. Yes, it—well, it wasn't so much of a slide.

What we had was just a devil of a lot of water,

awful high water, and the culvert down below is

small.
[

Q. Refer to page 10, just about one-third of the

way down, if you will, Mr. Lind.
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A. Yes. [54]

Q. Where it says, ^Manuaiy 8, Mayflower. The

first part of January, this area had its heaviest

rainfall in years. This caused the surface to be very

fluid. Tractors and other heavy equipment moving

over and near this surface caused a slide which

caused this damage. '^

You are referring to tractors and heavy equip-

ment of Kuckenberg?

A. Yes, well, we worked up there at the same

time, and also vehicular traffic up there.

Q. Now, then, we get moving back up a bit to

Sardine Creek, train derailment. A. Yes.

Q. At that time immediately afterwards the

Southern Pacific Company claimed that the track

vras in bad condition, didn't it?

A. AVell, I don't really know. I suppose they

did, but I heard that several times.

Q. Do you have any memory of that now?
A. Of the

Q. Let us look at page 8. I know this is some

time ago, Mr. Lind, where it says, ^^ October 7.

Train derailment, Sardine Creek. A car of an S.P.

train was derailed."

A. There was more than the one car.

Q. Then this statement, then, is incorrect for

tlu\t particular

.\. AVell, that particular one, I don't know
whether it is a [55] typographical error or not.

I don't know, but I know there was mor(^ than one

car in there because we helped to ])ull them out.
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Q. Then the very next sentence: ^^S. P. claims

because the track was in bad condition due to

Kuckenberg 's oj^eration.
'

'

A. Well, that was after the wreck, yes.

Q. Right after the wreck?

A. No, not ri^ht after the wreck. This was

quite awhile after the wreck because at the time

of the wreck there was no such—we never did work

on that track from that time on. They logged over

that for months after that, and no Avork was ever

done on it.

Q. They had no more derailments'?

A. They had no more derailments.

Q. Would there he any debris, rocks, boulders,

sticks, or anything like that along where the public

would traverse during the, or covering the area

where you had this temporary detour?

A. Well, as I explained, that speeder goes down

ahead of the logging cars.

Q. Do you know whether or not the speeder

went down the night before this happened?

A. Yes, I happen to know a speeder went ahead

of the car that day. In fact, I talked to Clark.

Q. Well, then, the speeder goes down for the

purpose to see that this area is clear? [56]

A. Yes.

Q. Because something gets on the track. Now,

wdll you agree with me that there is a definite

possibility of a rock or boulder getting on the track

after the speeder had gone by?

A. Yes, I suppose there is a possibility.
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Q. Do you know whether a small boulder or

rock itself caused the derailment of the train?

A. I couldn't say that.

Q. Do you know whether any of the planks

could have commenced to become disarranged l)e-

cause of the vehicular traffic?

A. Well, w^e looked at the track after the train

went over. We looked at it, and there was no loose

planks there.

Q. On the detour, did any heavy equipment also

operate over there?

A. Oh, yes, there w^as times we ran them up

there, Ijut not very often. Our Cats would not go

up very often, but occasionally one would go up,

yes. In fact, when we had big boulders and stuff

right dowai from the hillsides, we would have to

have something down there to push them oft'.

Q. And the area where they had the derailment

there, there had on occasions been rocks and

boulders down in the same area, come down at

periods ?

A. Yes, there may have been a very few oc-

casions, but we had very little expense or trouljle

there.

Q. You had some? [57]

A. Well, when I would say some, I do not think

we had e^er replaced rail in there. If we did it

was without my knowledge. It happened to be

there was very little damage done to the track. It

w^as in a clay condition thi^re same as other places.

Q. Mr. Lind, in your operations there would
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you say that at times the Kuckenberg operations

would anticipate that rocks and debris would be

diunped on the track?

A. Well, yes, we anticipated, but we never billed

for anything that we anticipated, that is, on the

Southern Pacific people.

Mr. Denecke: Are you speaking of this par-

ticular spot where that train was derailed?

Mr. Gearin: I am speaking of generally.

Mr. Denecke: Generally.

The Witness: Generally, no, we under-antici-

pated what we would call operational expenses. In

other words, any time that you are working close

to a building or railroad or in town, why, you an-

ticipate a certain amount of expense such as flag-

ging or protecting property or delay in time, so we

anticipated a certain amount of work to be done

on the track above other sections, but none of that

to my knowledge—and I worked on these bills per-

sonally—did I ever put in bills against anything

that I didn't think was not beyond the scope of

w^hat we originall}^ planned. In other words, in this

breaking and cutting back to this October 7 de-

railment, we at that time certainly had had no idea

that the train was going over [58] the Sardine

Creek when we bid the job.

Q. Perhaps you and I are talking about differ-

ent things, ])ut the question I wanted you to answer,

M]'. Lind, was this:

At the time you would start your operations, you

anticipated that th(^r(^ would he some physical dam-
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age done to the track, ballast, road bed, ties of the

Southern Pacific, didn't you? A. Yes, sir.

Q. And you repaired that work? A. Yes.

Q. Were there any items when Southern Pacific

ever repaired that or did any work around their

own tracks or road bed or ties or ballast at any

time ?

A. No, there was no—there was a time or two

when I called them up there when we needed some

help, if that is what you mean.

Q. Well, you will

A. Well, if you mean there was a steady main-

tenance gang, no, there was not.

Q. There were times when Southern Pacific

Company had a jeep come to help clear the track,

right ?

A. Yes, when we called them, only on call.

Q. Then they repaired the track?

A. Yes, we helped them repair the track in

every case. They usually always had an inspector

there. We furnished the men. [59] There were

several cases, two or three that I know of.

Mr. Gearin: AVill you excuse me a moment,

your Honor. I want to confer with our engineer.

(Discussion off the record.)

Mr. Gearin: I have nothing further at tins

time, your Honor.



120 Henry A. Kiickenberg, etc, vs,

(Testimony of Hilding F. Lind.)

Cross-Examination

By Mr. Powers

:

Q. Just a few questions, now, Mr. Lind, to

summarize this job. As I understand it, you went

down to make a survey before you bid on the job?

A. Correct.

Q. How much time did you spend down making

your survey?

A. Well, I did it at two different times.

Q. Add them together.

A. When we had the State job, which w^as just

below, we had a contract on the lower end, and I

worked there a year at that time and I occasion-

ally—I went up there probably for almost a week,

and then we got a job over in Eastern Oregon,

and I knew these jobs were in the offing, as you

might say. They were set up for February to next

si)ring, and we finished there in October, so I went

up there about every day for almost a week, and

then when I got the profile, the jobs actually came

up, and we went up to right at the Mayflower job,

and I was there almost a week, I would say, about

ten days all told. [60]

Q. Do you call this Mayflower job

A. I mean Santiam.
j

Q. Santinm, yes, I just wanted to call it cor-
|

rectly. A. That is right.

Q. As I understand it, you are very well ae-

:

quainted in that territory anyhow: are you not?

A. Quite well, yes.
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Q. Yon knew the nature of the terrain and the

nature of the work you were going to do; is that

correct? A. Yes, I think so.

Q. Pardon? A. Yes.

Q. And the work itself, I believe you said,

required you to do two or three different things.

One was to clear up—you had to do clearing; did

you not? A. Yes.

Q. Did that include the snags and that sort of

thing within the area that you have described?

A. Within the right-of-way area, yes.

Q. So you would have men cut them, blowing

them out or cut them out of there ; is that correct ?

A. Yes.

Q. Then you had also to remove lots of rock,

gravel, things of that sort? A. Y^es. [61]

Q. As I read the contract—you have just said

you are familiar with it—you were required, and

as a part of your bid, to make this detour and

maintain it for the use of the public; were you

not? A. Yes.

Q. You had your prices in there for planking

this thing, what kind of planking you will use;

you had to have flagmen; you had to conduct one-

way traffic through there, and that was your respon-

sibility, then; was it not? A. Yes.

Q. You were actually operating that detour,

and the detour, as I understand it, was a distance

of about a mile and a half?

A. Approximately.

Q. The railroad would go throuf^h, the tracks
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were there, and the motoring public or anybody-

going along there would go through, and you would

tell them when they could go and so on.

It is also a fact, or is it not a fact, I don't know

—

I will try to go back—the different types of dam-

age that—or causes of damage that you talked

about, Mr. Lind, is from snags, one or two I think

you got down. I do not think there was over one

or two, was there?

A. Well, possibly a few more than that. Prob-

ably not.

Q. Well, there would be snags and then there

would be rocks and gravel; that would be it,

wouldn't it? Was there anything else coming down

there to cause any damage, if you know, in your

whole list? I am just trying to summarize it, cut

it [62] down, summarize what I understand.

A. No, that was mostly it, snags, rocks and

boulders.

Q. Now, then, as far as snags were concerned,

you knew that condition, knew they slide down

there even if nobody v>^as aroimd there, sometimes,

you said; isn't that right? A. Yes.

Q. It was yonv Job on the contract to keep them

off there, off of that track ; was it not ?

A. Not necessarily because

Q. Wei], let me interrupt, then, and then I

would like to have you finish. A. Yes.

Q. It would be your job to keep them off of the

detour? I will put it that way. A. Yes.

Q. Then other places it would not be; is that
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right, unless you were responsible for getting done

there? That is probably correct, is it?

A. That is right.

Q. Then the same thing would be true with re-

spect to rocks, then; you had the responsibility for

that detour, it was to keep that clean and use it?

A. That is right.

Q. No matter where it came from and how it

got there, that was your responsibility under the

contract, wasn't it? [63] A. Yes.

Q. Now, one cause of the rocks getting down,

or I remember three causes, one, sometimes you

would blast and they would happen to get over on

the track one way or the other; that is correct,

isrrt it? A. Yes.

Q. Is that correct? A. Yes.

Q. And another time, or the times they would

drop out of the shovel or fall after they would get

out of the teeth, and that would happen, and you

expect a little of that, don't you?

A. Yes, normally.

Q. Yes, it is normal operation? A. Yes.

Q. Then the other time would be, then, ravelling

or unravelling of the rock, and I think you figured

that there was about 25 per cent of that might be

due to unravelling rock. Well, in working in that

kind of a territory, do you always have unravelling

rock i Are you accustomed to that?

A. Not so much as there.

Q. But you are used to it?

.\. You will have a certain amount.
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Q. You figure that in your contract you have

to take that into consideration, don't you^

A. That cleaning off, of course, we never

billed [64]

Q. Excuse me now. I will ask you for a direct

answer. Please tell me whether you figured that in

your contract.

]V[r.. Denecke : If you know.

The Witness : Well, I do not know for sure.

Q. (By Mr. Powers) : Let us refer to the con-

tract, then. You expected trouble when you got up

there from material running down on the track and

doing damage, didn't 3^ou, when you bid on the con-

tract? A. Doing the damage, no.

Q. You had a contract, I imagine, didn't you?

A. Yes.

Q. I will call your attention to this portion on

page D-6 between Stations 691 plus 85 and 714
|

plus 50, Unit B, '^The roadway excavation involved

is in such close proximity to the railway company

tracks that some interference with the continuous

operation of the railroad and possible damage to

its facilities would seem to be unavoidable.''

Now, you had this contract before you when you

figured those prices, didn't you?

A. Yes, but most of that—that is not damage.

In other words, we did not anticipate the damage.

That is why we blanket it and cover it.

Q. *^At this or any other points where similar

conditions exist, the contractor shall keep the en-

gineer and the railway company fully informed
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in advance of his plans and shall cooperate in [65]

their modification and execution to the end that

such unavoidable interference and/or damage may
be held to a minimum. Railroad operation shall be

restored at the earliest practicable moment either

by temporary shoofly construction or by restora-

tion of the now existing condition. Any damages

or costs involved which result from such construc-

tion operations shall be at the expense and respon-

sibility of the contractor."

Is it not a fact that when you bid on this con-

tract that you knew or estimated the damage that

you would have along there ?

A. No, we never put anything in for damage

on the railroad track.

Q. I will ask you, now you testified here in the

beginning, Mr. Lind, that this extra amount—you

got two different rates there on this unit that we

are talking about? A. Yes.

Q. One was $1.02 per cubic yard, is that right?

A. Correct.

Q. And the other was $2.00 a cubic yard, prac-

tically twice as much; was it not? A. Yes.

Q. As I understand your explanation of that is

that you had to have that extra money in order to

talve care of building up the railroad or protecting

the railroad with planking or something; is that

right? [66]

A. Well, no, all of the entire mile and a half

of the detour is—althou.9:h th(^ detour was a mile
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and a half long, the detour was put in with this

class D excavation. In other words, we put in the
I

timber when we put in our price, when we arrived
j

at our unit price. The lower end of the job, as I
|

explained to start with, is pretty much dirt, and

the upper end is quite a lot of dirt, and most of

the rock on the job is in the center of the job,

the biggest portion which was over the railroad

track. That is one reason for the additional money,

is the fact that there is so much more rock to shoot

there. The first mile we had very little rock, and

the last half mile we did not have as much rock.

Q. It was to take care of that extra?

A. It was to take care of the extra mile and a

half detour.

Q. It was to take care of the extra cost; was

it not?

A. In maintaining the traffic, because our traffic

and the railroad being underneath, it was automo-

bile traffic going through every thirty minutes, and

then the traffic was going underneath and you

couldn't work because it was too dangerous, and

that is why we had the cost.

Q. Well, you actually were putting that unit

price in in order to take care of damage ; were you

not? A. Not damage. We didn't

Q. You are figuring

A. We didn't figure on damage; we figured on

the percentage [67] of time worked.

Q. Let me call your attention now to the con- !

tract which you were figuring on. A. Yes.

I
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Q. I am reading from page D-9, 24-3.10 and

24-5.1 and the schedule of your bid in back under

24(5), under those two provisions, I will put it

that way, is where you would make your charge

of $2.00 a yard. Now, that correctly relates to the

matter of damage ?

A. Damage caused occupationally, yes, but not

accidentally. In other words, if I might explain

something.

Q. Yes.

A. We will take, for instance, that we are shoot-

ing, we will say, at Station 714, and we know, we

do know that there is going to be some rock going

down there on the railroad track, so we go in there

and we plank that track and we put in four feet

of dirt, haul four feet of dirt on top of it. Then

we go ahead and we shoot. Well, we will say that

two hundred yards falls on that track. We have to

remove that rock. The expense, in the first place,

of protecting the track is in our bid, also the ex-

pense of moving this ten or twelve yards off of

the track that falls in there, is our expense, and

the removing of this protection, but not the dam-

age because there is damage that was anticipated

because we covered it.

Q. Do you mean to say, Mr. Lind, that you

did not anticii)ate [68] any damage to that railroad

track?

A. We only—we did charge damages to tracks

before we put on a hundred thousand yards or

something like that.
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Q. Excuse me, but let me ask you this question.

As an engineer, and in the nature of that terrain

and that job, did you think that there would be

no damage on that track from your blasting?

A. A very small part of it if we protected it.

We did not have it in our bid.

Q. Did you or did you not expect damage to

that track in the work you were going to do?

A. Maintenance on the detour, from the detour.

Q. Just answer correctly, yes or no, if you will.

Then you can explain anything you want to.

A. Yes, I imagine we did expect some, verv

little, very little.

Q. Why, of course, you did, and you imt in this
j

bid for $2.00 per cubic yard?

A. That was not for any damage because I

helj^ed make out the bid, and I know we did not

have it there.

Q. What did you think this meant, that this con-

tract would be performed by methods w^hich will
|

result in the least possible damage to the adjacent i

railroad and to the existing road? Didn't you

think—didn't that mean there was going to be

some damage?

A. Well, if I could go on—that is true in every

job we do [69] in construction work. I think you

are familiar enough to know that, too, and that is

when you take a job here in the city, the streets

of Portland, you realize that you may do some

damage to some adjacent building or something,

and you take insurance for that matt(^r, but you
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do not put in an additional. You figure it as hazard-

ous and you may have to carry on hand some timber

or something to protect the windows that you

possibly—but you bill the insurance company for

it later.

In every job you anticipate a certain amount of

damage in the construction work.

Q. Well, now, the very basis of the contract, the

basis demanded under this provision we arc^ talk-

ing about, provides you shall figure for the damage.

A. Every job is that way. I never seen a job

Q. Just a minute, every job is not that way,

if you will excuse me.

A. Take any of these other contracts, I think

you will find the same thing in some of these other

contracts.

Q. Here you have got a governmental contract

that is asking you, or telling every contractor that

works on that job, first that it is unavoidable to

hav(> damage to the railroad track?

A. Yes, they think it is unavoidable.

Q. Well, they tell you that.

A. Yes, but I have my own opinion as to what

is unavoidable or is not. [70]

The Court: I do not think we are getting any

place.

Mr. Powers : I want to get down to this.

Q. Now, after that, then, you are asked to—you

are required to repair any damage that occurs ?

A. That's right.

Q. When you are doing that work?
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A. That is right.

Q. When you blast and do the work in close

proximity to the track? A. Yes.

Q. Now, your testimony is that that has been,

that this occurred when you worked in close prox-

imity to the track; is that true?

A. In most cases, yes.

Q. Then it tells you in the Basis of Payment,

which is the way you figure out the bid, that you

shall add to your unit price such amount for full

compensation for all the special work necessary

in blasting and excavation of material to xjrevent

what, to prevent damage to the railroad and any

work necessary in removing debris unavoidably

dropped on the roadbeds of the railroad and exist-

ing highway and for the correction of any dam-

ages to those facilities or to the telephone and

telegraph lines.

Now, there is the very basis that you were put-

ting your bid in, and you put your bid in on the

basis of $2.00 instead of $1.02? [71]

A. No, that is not the reason at all.

Q. I am reading from the contract. It says

^^ Basis of Payment." They are asking you to make

a bid on the basis, then, to put your bid in at $2.00?

A. Yes.

Q. After reading this, and they are telling you

what to do; is that true?

A. Well, every contract is the same. You are

liable with any job; that is correct.

Q. I won't argue about it.
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A. They call your attention to a dozen things

on jobs. You do not necessarily bid them.

The Court: I understand in answering a state-

ment by Mr. Denecke you indicated that about one-

third of the job is a straight and regular job?

The Witness: Almost two-thirds.

The Court: That w^as one-third of the mile that

was not near the S. P. lines, and I think you were

])uilding new roads there; is that right?

The Witness: Your Honor, there is almost

—

I would say there is, yes, it is just about a little

o^ er a third, probably, w^ould be ordinary construc-

tion.

The Court: What was the unit price on that

portion of the job, or was that figured that way?

The witness : Yes, it was. There is two [72]

Mr. Denecke: The prices for the bid are in this

contract, your Honor. Can he refer to this?

The Court: Yes, certainly, go ahead.

The Witness: It is $1.02 for A excavation, and

T think $2.00 for B, isn't it?

Mr. Denecke: I do not know.

The Court: One price is $1,021/2.

T'lc Witness: $1.02, yes, two cents, that is for

tlic one section, and $2.00 for the other section.

The Court: One section is $1.02, and the other

two sections are $2.00?

The Witness: No, there is just the two sections.

There is what they call A and D classification, but

some of those—there is one thing that j)roba])ly \\\v

insurance company d(K^s not know, tliat I would
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say fifty per cent, or almost fifty per cent, of our

bill is on the straight $1.02 material.

The Court: The class B job work includes the

work done where the old road was relocated and

the detour constructed?

The Witness: It is on the railroad track below,

yes.

The Court: What is the last third?

The Witness: Well, the last third, that is •

The Court: Where you came off the S. P. lines

and off the highway?

The Witness: S. P. lines off the highway, yes.

The Court: And on those two classifications you

charged [73] $2.00?

The Witness: Just charged the $2.00. It goes

by stations, your Honor, starting at Station 700 to

Station 683, which is only tw^o thousand feet, we

got $2.00 a yard. Everything else was $1.02.

The Court: Did you not use the' pilot cars

throughout for the mile and a half?

The Witness: Yes, sir.

The Court: On page 14 of the exhibit to which

you have been referring you talk about one Sta-

tion 700.

The Witness: Yes.

The Court: In that discussion you called atten-

tion to the fact that this additional or the additional

charge resulted from the fact that you could only

work your men about half the time ?

The Witness: That is right.
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The Court: During the eight-hour shift they

only worked about four hours ?

The Witness: Correct.

The Court: And also the pilot car*?

The Witness: Cost of the pilot, yes.

The Court: Did you not have that same cost on

work done under classification A?
The Witness: No, we did not, not in all of it,

your Honor. We had no pilot car there at all, no

detour. [74]

The Court: In other words, you built the road

in sections ? You would finish section A which

The Witness : No, our pilot car

The Court: Or between certain stations'?

The Witness : No, but you see, the entire length

of the job actually, I think, was four and a half

miles, but the detour only covered a mile and a half

or a little less. The detour didn't run—we didn't

run a pilot the full four miles.

The Court: Under the contract in question

here, you had two classifications for the mile and a

half, A and B; isn't that right?

The Witness: .V includc^s also botli (^uls. in-

cluded all of the job excepting two thousand feet,

approximately. This B only covered the two thou-

sand feet or so where we go the additional nioiiey.

The Court: Two thousand feet out of a total

of approximately six thousand feet, or it is a mile

and a half, about seventy-five hundred feet?

The Witness : Yes.
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The Court : And the rest of the three miles was

done on a different contract?

The Witness: No, it was the same contract. It

is all the same contract. There is actually four miles

of road, and there was, you might say, three and a

half miles, better than that, three and a half miles

of that was in this $1.02 rock, there [75] is only

about two thousand feet of it that is in the $2.00

rock, and a lot of these expenses that we have spent

in here are not in that area where that $2.00 rock is.

your Honor. It is in accidents that happened on the

other sections, as a result, you see what I mean'?

The Court: Under the A job?

The Witness: Under the A jo]), although wo

didn't get any additional money for it.

The Court: The difference between the $1.02

and the $2.00 you say is in the cost of the pilot car

and the fact that you could only work your men

about half time?

The Witness: That particular section there for

th(- two thousand feet you could not work at all

w^hen traffic was underneath you. You couldn't

work at all.

The Court : And also the fact that

The Witness: But in the other sections they

could.

The Court : if you were working with rock

it was more expensive?
j

The Witness : That was the hardest rock we had.
j

In fact, that is on the basis of the damage right
j

there at that particular point. It is the hardest rock
|

in the job. That is where the cost came in.
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The Court : You only anticipated that you would

have to spend money to cover over the line, but you

did not anticipate that any damage would result

from the fact that there was a [76] fault or a

seam and the amount of the rock that fell from

the shot would greatly exceed your anticipated

figure ?

The Witness: That is right. Most of these jobs,

in the first place, the way I look at them, when we

bid them, that is the reason w^e carry insurance is

we do know that accidents will happen on the job.

We do not anticipate each. We anticipated a great

expense in running the detour, a great expense due

to the fact that there would be so much delay in

shots. We could shoot small shots, a lot of holes,

without any great quantity of rock, hold down on

our powder, and that is where we anticipated the

expense, but we did not anticipate that if we spent

this money that w^e would have a lot more damage

over and above any other charge, although we do

recognize the fact that occasionally there is damage

because that is why we carry insurance as wt do on

all the jobs. We anticiy^ate a certain amount of dam-

age, but we feel our insurance covers that.

The Court: Go ahead.

Q. (By Mr. Powers): Well, now, I made a

summary. You say about half of this is on A as

distinguished from unit B. Unit B is where you

charged $2.00 a yard?

A. Yes, I was guessing when I said

Q. Yes, and (juite a loose guess, was it not?
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A. No, I don't think I could be off too terrific.

Q. Well, I have it down to the first $28,000 that

you have presented and actually it figures out under

A that $4300 was [77] asked.

A. What stations do you go from?

Q. I go from the first $28,000 list of stuff you

put in.

A. By the stations, what stations do you start?
]

Q. Well, we start here at 685. That is where it

;

starts. You have the contract before you.

The Court : Well, I do not think that means

.

anything, Mr. Powers.

Mr. Powers : That is right.

The Court : Another bill may have it all at
j

$1,021/2, and the third bill may have $2.00. It all de-

1

pends on the stations you have.

Mr. Powers : We have taken only on our $2.00

)

per cubic yard we have previously made

The Witness : It starts on 683 and goes to 714,

;

doesn't it?

Q. I believe so.

A. So it is only—well, now, let's see. I do not i

find your 24-2.
|

Q. Let's see. I have it marked here. Here it is.
j

This does not refer only to unit D but refers to

where you got blasting.

A. Yes, well, that isn't anything—I would not
|

want to say until I get to it, but I know that a great

;

deal—in fact, I am veiy much surprised that there
;

is not much more than that, but I do know a great
\
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deal of this is on the $1.02 which we consider a

normal job. [78]

Q. You did blasting on that, too, didn't you?

A. Oh, yes, same type of work.

Q. Yes, up above the railroad track, too?

A. Yes, the conditions were pretty much tlie

same. The only thing was that in some cases that

rock was not as hard there as it was over this

particular spot. That is why we didn't get the

money for it that we thought we would have to get

for the other.

The Court: Are you almost through, Mr.

Powers? Is Mr. Lind coming back tomorrow?

Mr. Denecke : He does not want to, your Honor,

but it seems to me pretty much necessary that he

be. I would like to have him here when some of

these other witnesses testify.

The Court: We will recess until nine-thirty

tomorrow morning.

(Thereupon, the trial of the above-entitled

cause was recessed to June 2, 1953, at

9:30 a.m.) [79]

June 2, 1953

Additional Appearance:

ROBERT T. MAUTZ,
Of Attorneys for Plaintiffs.



138 Henry A. Kuckeriberg, etc., vs.

Morning Session

(June 2, 1953, at 9:30 a.m., trial resumed

pursuant to recess duly had.)

HILDING A. LIND
recalled, testified as follows:

Cross-Examination

By Mr. Powers

:

Q. Mr. Lind, there was a very steep slope along

this place, especially where you were using the track

for detour ; was there not ? A. Yes, there was.

Q. On that slope w^as there loose rock, things of

that sort, before you started to work?

A. There was some, yes.

Q. Did your contract include clearing that and

keeping it clear from the track when it rolled down ?

A. Yes.

Q. That was part of your work when something

rolled down, that was included, anyw^ay that was

included in your contract. We have some photo-

graphs that are marked, your Honor.

I will hand you Defendants' Exhibit 114 for

identification. Can you identify that, please?

A. Yes, it looks like at Station about 700-685.

Q. Is that a fair representation?

A. Well, this is a ravelley type of rock that I

mentioned. This [80] isn't the—that is some of that

ravelley rock.

Q. Ravelling and loose rock on there. The hard

rock is the other

I
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A. Yes, this was not solid rock, you see.

Mr. Powers: We will offer it in evidence.

Mr. Gearin: We have no objection.

Mr. Gearin: No objection.

The Court : It is admitted.

(Photograph previously marked Defendant's

Exhibit 114 for identification was received in

evidence.)

Q. (By Mr. Powers) : I hand you Defendant's

Exhibit 115 for identification. Can you identify

that?

A. This, I think, starts about 675 and goes to

—

it is looking upstream and probably was about 650

or 655.

Q. Is this part of the detour that you are talking

about ?

A. This is part of the detour, but we had very

little trouble in this section.

Q. But it is part of the detour ? A. Yes.

Q. One hundred twelve, that is some more of it?

A. Yes, this is the trestle.

Q. Where is that located?

A, 675, Sardine Creek.

Q. That is Sardine Creek? [81]

A. That is where the train went over.

Q. And 113, that shows some more of the track,

does it?

A. Yes, but this is way up east. There is no

trouble here at all. That is a fill.

Q. This was no y)art of the detour?
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A. Yes, that is part of the detour, but this is all

fill. This is not the cut, so there is no trouble here

at all.

Q. What is this rock down here (indicating) '^

A. Well, this is from the fall. This comes up in

layers, and this is a little riprap that is on the

bottom.

Q. Whatever gravel or rocks come down, you

take them off, do you?

A. In this case, there is very, very little comes

off because this rock is placed in layers. This is not

from the top or anything.

Q. This is 111.

A. This is almost the same as the other picture.

Mr. Gearin: Same one.

The Court: It is just past Sardine?

The Witness: It looks like the same, that one

there, quite a lot alike. It is about the same station.

Q. (By Mr. Powers) : What about this one?

A. Oh, yes, this is way up by, almost Station 580.

This is the detour—this is not the detour here (in-

dicating) .

Q. That is a fair representation of what it [82]

was?

A. Well, it had been widened out. It was an

old county road there.

Q. It shows the general lay of the land?

A. Yes, this is the highway, and this is the de-

tour.

Q. This is the same in this picture in this vicinity

as the other one except a different picture?
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A. Yes, that is the fall there.

Mr. Gearin : One hundred seven ?

The Witness: I do not think there was any

trouble here at all.

The Court: It is the same picture?

Q. (By Mr. Powers) : Same picture?

A. Yes.

Q. Well, excuse me, this is not on the rock, this

rock is on the track and that is not, I think.

A. Yes.

Q. That is the difference?

A. Well, you see when

Q. It looks like the same rock ? A. Yes.

Mr. Gearin: It might be taken from a different

view.

Q. (By Mr. Powers) : It could be the wrong

track?

A. Yes. It might be the same rock a few minutes

later and the truck come off.

Q. Here is 101. [83]

A. This is Station 600, and that is where the

detour ended. That is the fill here. This is all fill.

Q. What kind of a rock do you call that?

A. This, we had a slate in this particular spot

here.

Q. You did?

A. It did not come down to the track, but it slid.

This is very soft rock.

Q. Is that a ravelling-type rock?

A. No, no, that is not. That is soft.

Mr. Powers : We will offer these in evidence.
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Mr. Gearin: We have no objection.

Mr. Denecke : When were those taken, Mr.

,

Powers, approximately ?

Mr. Powers : Well, I presume in 1948.

The Witness: Those were taken shortly, either

late in 1948 or in the spring of 1949, because that is

the last sections we built in the entire road.

Mr. Powers: I thought it was 1948, could have

been in early 1949.
\

Mr. Denecke: No objection.

The Court : They may be admitted.

(Photographs previously marked Defendant

Hartford Accident & Indemnity Company's Ex-

hibits 101, 107, 110, 112, 113, 114 and 115 for

identification were thereupon received in evi-

dence.) [84]

Q. (By Mr. Powers) : Now, Mr. Lind, in bid-

ding on this job did you give any thought to doing

the construction work in any other manner than the

way you carried it out "? A. No.

Q. Are there alternative ways in which roads of

this type can be built?

A. I don't think so, not there. If I would do it

again, we would do it the same.

Q. What is a pioneer road, when you build a

pioneer road?

A. Oh, a pioneer road is just usually to get into

places that you—there are no roads in already. In

other words, it is usually in native country v\^here 1
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there are no roads, and you build a road in in order

to go to work.

Q. Where you make a new road?

A. That is right.

Q. And you made a new road here, didn't you?

A. No, it is the relocation. The first two miles

it, you might say—the old road ran directly down

the middle of where the new road was going to be

located so we did not have to pioneer those first two

miles. We had no pioneering to do.

Q. You did build some new road here; did you

not^ A. Yes, on the east end.

Q. In building a pioneer road, that would be

more expensive, would it not, from the way you

carried on this operation'?

A. No, not necessarily, because in most cases I

think it is [85] contrary to that. A pioneer road, if

you build a pioneer road you build your road in a

location that, on high cuts, and you build your })io-

neer road so that you start at the top, and your

pioneer road is part of your actual work, while if

the road is already through there it sometimes is

placed where it is not doing you any good. It does

maybe more harm than good due to the fact that you

cannot pioneer above it. You do not have room.

Q. I was concerned with cost now.

A. I know.

Q. What about cost? Would it not have been

more expensive by far to build a pioneer road here

where you made this new road than the way you

did it?
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A. In some cases it would, but in some cases it

would not.

Q. What about the back-sloping? Can you ex-

plain to the Court what is back-sloping when you

are building roads in those mountains there ? What

do you do when you back-slope?

A. You mean the time for sloping the backs.

Well, you start up on top, as a general rule, and you

bring your slope down as you come. In some cases,
j

why, if there is no place, it is too steep to get up i

there, you wait until you get a roadbed, and thenj

you slope it with a dragline or something to pull it

down.

Q. What effect does back-sloping have with re-

spect to falling rock where you are on a hillside?!

Does it tend to prevent [86] falling rocks or rocks!

from falling?

A. After the highway is done, yes.
j

Q. Did you carry out back-sloping along this'

road that we are talking about, this unit B andj

so on?

A. We did very little back-sloping on the first}

two miles of that road due to the fact that we almost
j

had to have the road-bed in order to back-slope. In \

other words, it is a too-thin slice coming off. Whatj

we originally did there, we let our slopes go pretty

!

much until we went over there to grade, and then
|

we had a forty-foot roadbed. Then we came and
\

back-sloped after that.
\

Q. If you had back-sloped before, would it have i

})revented some of this damage? i
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A. Might not happen if you back-sloped before,

but there was not room.

Q. Was there some criticism because you did not

back-slope from the Bureau of Roads and the En-

gineers, as you went along 'F A. No.

Q. None? A. No, I think not.

Q. That would not have made any difference?

A. No, in fact, you could not have back-sloped

the first two miles there. You couldn't get your

slope

Q. What area, which unit is that, the first two

miles ?

A. The first four miles, that is A-2, the one that

is in question. [87]

Q. Are you speaking about four miles now, or

two miles?

A. Well, it is four miles in the entire A-2, I

think.

Q. That is right, and you have been referring to

two miles. Now, that should be changed to four

miles; is that right?

A. Well, I spoke of two miles because the two

miles are the rock, that is in solid rock, and in solid

rock you don't—your slope, your sloping question is

not too important because you have to take the rock

out in order to have something to slope, and you

cannot sloi)e the bank until the material is out.

Q. The only way you could take rock out of here

was by blasting it; was it not? A. Yes.

Q. There was no other operation that you could

carry on to get that rock out of there, was thevv ?
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A. No.

Q. Then where you blast, and you are up high,

and if you have a steep enough slope, why, where

does that material go when it is broken loose'? Does

it go downhill?

A. Well, that is why I mentioned the fact that

we used lifters and went in at grade so that we took

the toe out first.

Q. Will you excuse me ? If you will answer if it

goes downhill or not. Does it go downhill ?

A. Rocks normally go downhill.

Q. No other place for them to go, was there ?

A. No. [88]

Q. What Avas at the bottom of the hill in most of

these places where the damage occurred; wasn't that

the track'?

A. Well, no, we worked off the old road. We had

the old road we worked off, and then below that was

the highway, and below that was the railroad.

Q. At the bottom, not halfway?

A. It was clear to the bottom.

Q. You had the railroad?

A. That is right.

Q. So, if this rolled far enough, the only place

that could finally stop would be down on the track?

A. If they rolled off the old road, yes. That is

why we worked off the old road.

Q. Well, you were not successful in your opera-

tions there to keep the stuff from rolling down on

the track, were you?
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A. Occasionallv some stuff would roll down on

the track, yes.

Q. Now, to summarize, Mr. Lind, this material

would get on the track from, sometimes from blast-

ing. That is true, isn't it, that is one source *?

A. Yes.

Q. And sometimes it would get there from your

equipment working around up there and shaking

stuff loose, and then sometimes it would get to roll-

ing just from the men walking around, I tliink yon

said, if they were around if it was loose enough for

that, was it ? [89] A. Yes, it was.

Q. And then it would be steep enough for that,

and the other times it would be from the snags that

might fall of their own volition, or if something

vras cut, if the men were clearing up there they

might roll down, but that was on rare occasions.

Then sometimes you do not know what caused it. It

was just maybe through the natural terrain up there

or the natural movement of the earth, and if you

were home in bed, why, they w^ould roll down ; is that

correct? A. I think so, yes.

Q. It is in connection with this latter group,

some five or six items, that you figured that you re-

paired damage for the Southern Pacific without

your causing it ; is that right % A. Yes, sir.

Q. And on those particular items, then, you have

no contention that they were any accident as far as

the Hartford is concerned, or anything like that?

A. Well, I might say that when we bid the job

^v(> '-^'''V' there vrerc—we had to tak^ sonu^ Drotec-
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tion. In other words, we put dirt on the track. If

we were going to shoot and we thought, and we knew
in some cases, that rock would go on the track, we

w^ould put dirt on it for protection, and possibly

four shots out of five there would be no damage, so,

consequently, no bills on it although every day we

took rock off the track. It would be occasionally

some shot would do damage which we had not [90]

anticipated, yet, we would put protective covering

on, and those were the only ones that we billed. We
never billed for protection of the track or cleaning'

off of the track after. The only time w^e billed was

when damage was done to the track by some particu- i

lar rock or a greater amount of rock fell on the track.

Q. Well, then, if you summarize a little further,

as I understand it, it would be a matter of your esti-

mating. You knew certain damage would occur, but

you estimated it would be less than what actually

occurred; is that correct?

A. I w^ould not say that the damage on the entire

track—we spent far more for protecting and clean-

ing the track than we had anticipated, but I think

possibly there was more damage to the track than

we anticipated, but at the same time we knew that

there would be some damage on the track, that type

of work, from falling rocks on it, that you could

not possibly avoid.

Q. Well, then, it would be—the damage was

greater than you thought—I will put it that way

—

than you originally anticipated? I think that is

what you are saying?
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A. Well, in some respects it was.

Q. Then, to carry that a step further, when we

were looking at the contract here yesterday where

this provision was that you could figure your bid as

to how much you were going to do this work for, and

recognizing that there would be inevitable [91] dam-

age there to the track from rock and other debris,

you figured that the damage would be less than

what the engineer talked about, as I understood

your testimony. You had one view and the En-

gineers had another; is that correct?

A. No, the Engineers anticipated even less dam-

age than what actually occuiTed, I would say.

Q. How do 3^ou know that?

K. Well, I just think they did.

Q. What? A. I think they did.

Q. Well, now, there were four bids on that job

including your own; was there not? Are you not the

one that made the low estimate as to the amount of

time with a figure that you got that contract under

the other contractors; isn't that the reason you got

th(>jo])?

A. That job was let in four sections, and in this

particular section we were the highest bidder.

Q. After you got your equipment in, isn't that

true ? You say that you were the highest bidder for

those $2.00 a yard?

A. Yes, I think we were. I won't say on the B
classification. I know we were one of the highest

bidders on that particular section, one of the highest.
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Q. Let us talk about the B classification. Will

you tell the Court now that you were the highest'

bidder on the B classification for those $2.00 a cubic

yard? [92]

A. I won't say yes or no to that because I was

going from recollection. I don't remember what the

other bidders bid. I do know that over the four jobs,!

we were only $10,000 low over the three and a half!

million dollar job. I do know that.

Q. Yes, but when you first went in you were a!

good bit lower than the others until you got your^

equipment in ; were you not ?

A. I don't understand the question.

Q. Well, the first unit, how much lower were

you on the first unit that was let; do you remember?!

A. All four units were tied together. We either

took all four or none.

Q. Didn't you take one after you got in there,

after you got your equipment in?

A. They were short of funds and only

Q. Just say yes or no.

A. I cannot answer the question like that, yes

or no.

Q. How can you say you took that, then in ad-

vance of the other?

A. We didn't. We bid all four jobs at once and

tied them all together.

Q. Well, then, you can say that you did not take

one after you got in there ; it was not let before ?

A. They were all let at the same time.
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Q. That is what I was asking you. That is your

testimony ?

A. Yes, we bid on all four jobs at the same time.

Q. And you got all four jobs at the same [93]

time? A. On the combined bid, yes.

Q. You say the combined bid was only about

$10,000 less

A. As I recollect it, it was about $10,000 less

than the next low bidder.

Q. As the work proceeded along there, you were

using about, along about a hundred ties a week be-

cause of damage along that track; were you not?

A. A hundred how much?

Q. Ties, railway ties, replacing them, those that

got knocked out and jimmed up?

A. I cannot phrase the amount there. In the

first place, w^e put our planking down

Q. Just stick to ties now% Mr. Lind. I will get

through in a hurry if you answer me. Were you

not using about a hundred ties a week ?

A. I do not know.

Q. Just how many ties were you using?

A. I don't remember now\

Q. Of course, the contract called for a certain

type of tie. You had to have certain equipment on

the job, such as ties and rails, didn't you?

A. That is right.

Q. Why did you have those ties and rails along

that track

A. Well, I think we went over that yesterday

and today.
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Q. Just for the one point that they expected this

trouble? [94] ^i

A. Well, we put in a half a mile of relocation,

too, which called for ties and rails.

Q. That is right, but on the repairs itself yoUi

had to keep ties and rails on hand, didn't you?

A. Oh, we kept some, yes, for accidents.

Q. I will put it this way. You kept what the

contract required you to keep, did you?

(No answer.)

The Court : Go ahead.

Q. (By Mr. Powers) : I will ask you, Mr. Lind,

in September, 1947, at the early part of that job

when an engineer from the Hartford went down

here and saw the operation that you were carrying

on, if you did not discuss with him this anticipated

damage that would go down from the top of the

rocks and state

A. Well, let me know what the name of the en-

gineer was.

Q. Yes, I am just getting it here, and stated to

€. A. Porbes under date—on the job in September

of 1947, you discuss in the contract, and you said it

was your responsibility to remove the rocks and

repair any damage that is done to the track, and

that that is what you were doing, and that you un-

derstood that it was the responsibility of Kucken-

berg and that the insurance company was in no way

concerned with that part of the damage that would
j

result ?
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A. I don^t think I ever made a statement like

that because I can remember very definitely talking

to a fellow, and I told [95] him at that time, I said

that we, every day we had a crew down there which

cleaned the railroad track prior to the train coming

down. We had to go down and clean the flanges. We
had three or four men doing it and rolling any

loose rocks off, but any damage caused by bent rails,

or anything, I never made no such statement that

we would fix the railroad track because originally

the contract called for the Southern Pacific to fix

the railroad track itself if there was any damage.

That was the original agreement.

Q. You might explain that to the Court. That

was in the original agreement, but the rest of the

agreement is that Kuckenberg would pay the rail-

road for whatever the expense was of repairing that

damage; isn't that true?

A. Well, there seems to be there from the first

day of the contract, that there was a difference of

opinion. We had bid—we had this identical con-

tract on the State job prior to this job, and we

had had insurance with the Continental Casualty

Company, and it is identically the same contract,

and they paid for all that damage on the railroad

track that was done. We had not paid any

Mr. Powers : I move that that answer be stricken

as not responsive to the question, your Honor.

Th(^ Court: All right, the answer is stricken.

Q. (By Mr. Powers) : I was asking you about

ih.o fr-m^ of this coii^Tact, and T can hnnd it to \'ou
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if you want to see it to [96] refresh your recollec-

tion, but it is stipulated here that it was up to the

contractor to check the railroad against damage

and the telephone lines and the roadbed and the

ballast and the ties and the track and any work

of this character which the railroad was required

to do on account of or for the purpose of accommo-

dating the work of the contractor, shall be done by

the railroad at the, at the expense of the contractor,

and the contractor shall reimburse the railroad upon

rendition of bills therefore, for all expenses in-

curred by it in repairing damage to railroad struc-

tures, telephone, telegraph, signal lines, any tele-

graph lines of the Western Union Company located
j

upon the railroad property and repair the damage

to the roadbed, ballast, ties and track.

A. Well, protect, that is true, yes.

Mr. Denecke: Excuse me, what was that '

question ?

Mr. Powers: I do not know.

Q. You were familiar with that part of the

contract when you bid on it?

A. That is right, very familiar with it.

Q. Mr. Lind, did you say something happened

to your diaries, that you did not have your diaries

when you prepared this schedule?

A. No, that particular schedule there is covered

by the old diary before I started taking—there was

one old diary in 1947 I didn't have. That is true,

and T had to go through [97] the time cards. We
went through the time cards and took them out.
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Q. When did you prepare this schedule that

went in evidence ? A. When it started.

Mr. Denecke : What schedule ?

Mr. Powers: It says on here September 18th

and November 26th, 1948. That was about Septem-

ber, 1948, that you prepared the schedule?

Mr. Denecke: In September and November.

Mr. Powers: And November, too, I guess. Then

you had some time cards to work on?

A. That is right.

Q. By that time your diary had been burned

up in a fire or something?

A. Yes, the office burned down. I think that is

probably it.

Q. When did the office burn down?

A. I don't remember w^hen that burned down. I

think it was burned down in the fall of 1947, I

think it was.

Q. So you had to call upon your imagination to

some extent to try to reconstruct to the best of your

ability what you thought w^ould have happened;

is that your recollection?

A. Well, the time cards carried that out pretty

well because the crews that worked on it, when

they fixed rails, they put down fixing rails. When
they did ordinaiy work like maintenance, cleaning

the track, or anything like that—all that [98] crew

was on steady, and those cards, of course—on the

cards themselves it says wliethor re])airina- or

maintenance.
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Q. Well, that is true. I do not think we have

much trouble with that, but as to what caused the

damage to the track or caused the track to get laid

up and require this work, your time cards would '

not show that, of course?

A. No, not particularly.

Q. And that is the part that we and the Court i

was asking about by the same token as to whether \

you made investigation and so on. You had to try

and think back without the benefit of any kind i

of records ; did you not ?

A. Up until reasonably, up until the time of the

diary there.

Q. Yes, well, now, what time does that diary
j

start? !

A. I don't know. I would have to look at that.

Q. It seems to start here about the 2nd of Janu- '

ary of 1948.

A. Then in some cases we have
\

The Court : I do not think there is any question

here. He is just thinking.

The Witness: Well, he was talking about any

other evidence we might give. I was thinking of our
j

progress reports on the job, some of it appeared in
]

that.

Q. (By Mr. Powers) : What I was trying to

get at, you brought up the contract, that originally

the railroad was to do the work and you were to

pay them for it under the contract. Now, that con- 1

tract between Southern Pacific and Kuckenberg
\

'i

was [99] changed, was it not, and you worked
j
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out the agreement here showing that you preferred

to do the work; wasn't that if? Kuckenberg wanted

to take care of fixing that ? He could do it cheaper

than the railroad and would not have to pay the

railroad

The Court: I do not understand what this testi-

mony is a))out, Mr. Powers. Yesterday we deter-

mined that the only question here that we were going

to decide in this hearing was whether or not these

occurrences were accidents within the meaning of

the policy. Now you have been talking about a

3ontract. You have been talking about everything

3lse when there is a very narrow issue for us to

ietermine.

Mr. Powders: Yes, I perhaps was wrong, your

Eonor. I thought it had a bearing to show that it

vas o])erational damage that was occurring, rather

;han accident when they had agreed to do it, but

[ will pass that.

The Court: I think you have had testimony on

hat. You do not need to repeat it four or five times.

We will take a recess.

(Recess taken.)

HILDING A. LIND
•ecalled, testified as follows:

Q. (By Mr. Powei's) : Mr. Lind, I am i>oing

summarize, or try to. Out of this whole schedule

hat you have presented and the sums, I have a

ompilation here for section 12 which is [100] he-
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tween Stations 697 and 702, starting with September

8, 1947, and ending with May 19, 1948, which is:

part of unit B and is 500 feet in length, and making

up a total of 32 per cent of your entire claim or

$14,179. Now, that 500 feet, would that be a certain!

cut, that would be one cut through there; would it

not? A. What was the stations again?

Q. Stations 697 to 702.

A. Well, that was a very, very large cut. There <

was a lot of yardage in it, yes.
|

Q. The distance of it was 500 feet; was it not?)

A. Yes, approximately; yes, that is it. !

Q. That would be part of unit B?
A. That is right.

Q. You had during that period 59 different items
j

of damage on that track; did you not?

A. Oh, I don't doubt it, yes.

Q. On that 500 feet? A. Yes.
j

Q. They were quite similar in character; were!

they not ? A. Yes.

Q. Now, then, on stations, section 10, which is^

Stations 678 to 685, that is a distance of 700 feet,!

isn't it?

A. I do not know what you mean by section 10. i

Q. That is section 10 in the contract and it is

Stations 678 to [101] 685 that you discussed yester-

;

day ? i

A. No, those are not the right stations. The B
classification

Q. This is the A classification, A classification.!
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A. The A classification runs from—B classifi-

cation runs from 691 plus 85 to 714, and the rest is A.

Q. That is right, this is A.

A. You do not have it all there.

Q. I am just taking this 700 feet.

A. Oh, I see. 678 through 685. Now, let me see,

70U have to look at the plans because there may
have been a couple cuts in there.

Mr. Denecke : I wonder if I could see this com-

pilation, your Honor. It does not jibe with mine.

The Witness : Yes, 682 to 675

Mr. Denecke: I am not objecting to this com-

pilation, your Honor, but he has made statements

here about where these items of damage are included

here, and they do not jibe with mine.

The Court: What do your records show?

Mr. Denecke: He has them split down, your

Honor, in a way by these sections which w(^ have

never considered.

Mr. Powers: What we have done, your Honor,

we have taken their itemized statement and we ]iave

^ot together in a distance of 700 feet in unit A,

uul we find, we have listed here in unit A 34

lifferent occurrences in this 700 feet, and 59 oc-

currences in unit B, including a distance of 500

feet, and that [102] is all we are saying that luM*e

this same thing was happening in this, in tliose

short distances all the time. You can have this. I

will give it to you now. T can sit here, and Mr.

Denecke can work with me and see what I am doiiiu*.
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The Court: Where did you find out at what

station the accident occurred?

Mr. Powers: We took it from their list that

they furnished us here. It starts right here, and

Mr. Staats, who is a civil engineer, went over it and

made this compilation for us.

The Court: All right.

Q. (By Mr. Powers) : Was that one cut?

A. What was the stations again? 672 to what?

Q. No, 678, Mr. Lind, to 685.

A. No, it is a cut for a fill and the viaduct that

went in there.

Q. Well, in that it would be a distance of 700

feet, wouldn't it?

A. Well, yes, on the stations, there was a bridgel

being built right in that 700 feet also.

Q. As I understand it, from the period fromi

August 5, 1947, to March 18, 1948, you had 34 items;

of damage on the track?

A. I do not doubt it at all.

Q. Mr. Lind, is it not true that Montag had a'

contract down there, too?

A. A sub-contract, yes. [103]
I

Q. Did he sub-contract that from whom?
'|

A. Prom us.
]

Q. Is it true that Mr. Montag had the same type:j

of damage you were having as you were doing hisj

work ? A. Not very much, no ; no.

Q. He had the same type of damage, didn't he?

A. No, not

Q. Not as to the quantity, but the same type?
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A. He did no dynamiting or shooting at all. All

the shooting he did, we did for him. He was con-

structing the bridge, and they—their part of the

contract was to clean off the slope so that no future

rock would roll down on the track later so they

barred, deliberately barred material off of the

slope, rolled it down, and they had some accidents,

I mean some damage there.

Q. It would roll dow^n and do some damage to

the track occasionally; is that right?

A. Well, they barred it down in most cases.

They had to clean that. That was pail of their con-

tract. I think we did their shooting for them.

Q. Where there were damages to the track, did

they report it? Did they take care of it?

A. We did some work for them because they

didn't have a contractor.

Q. Whatever you did, they would pay you for

it, I take it? [104]

A. No, they didn't pay us for it at all because

we traded around.

Q. You traded?

A. We never received no pay for that, l)ut none

of that is in our bill, any of that work there.

Mr. Powers: I believe that is all.
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Redirect Examination

By Mr. Denecke:

Q. Mr. Lind, do you know approximately how

much the cost was of establishing and maintaining

the detour?
^

A. Including everything, the maintenance, just

the maintenance and the pilot car and the cleaning

off of the track, that work that we did on it, it was

pretty close to a hundred thousand dollars.

Q. Do you know whether or not any part of that

cost is in this particular claim?

A. It is not there, none of it.

Q. Do you know, Mr. Lind, whether or not a

substantial sum was spent by Kuckenberg for re-

pair of damage of the track which is not included

in this particular claim? A. Yes, I do.

Q. On Station 714 which you testified to the

other day, do you know^ approximately what the

cost of repairing the damage there was ?

Mr. Gearin: Just a moment, Mr. Denecke, 714

is what, [105] Mayflower Creek?

Mr. Denecke: No, it is 624.

Mr. Gearin : That is not one of the claims against

us?

Mr. Denecke: No, you are out of that.

Mr. Gearin: All right.

The Witness: Well, I don't know because T

didn't make out the aggregation there as to how

much we spent because I knew it was outside the
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scope of insurance, at least tlie way we had it

interpreted, and we shot down approximately—

I

think the intention was to shoot down about 19,000

yards, or something like that, and I think a total

of about 26,000 came down, and we spent probably

ten to fifteen thousand dollars removing that rock.

Prior to shooting we had put on about six or seven

feet of dirt, maybe not that much, five feet of dirt

over the track thinking that the track would not

1)6 damaged, and then when we had tliis shot, the

terrific weight pushed the railroad out, and we re-

moved all the rock and did the grading and fur-

nished the ballast and hauled from the ballast pit,

and the only part I charged against insurance was

the actual cost of the track itself, that is, the rails

that were lost and the labor. I think we probably

spent $20,000 in that cut.

Q. (By Mr. Denecke) : In this particular claim,

Mr. Lind, is there any cost inserted for cleaning

track on items w^here there was no damage*?

A. No, sir, there is none there. We did that

every day. In [106] fact, we had traffic through

there every hour on the hour from one end, every

half hour on the other, and w^e were w^orking three

or four places along the track, and we would have,

always have a man down there to clean the track

off prior to the traffic, and then we would wait, and

all of that cleaning and none of that is there; that

was part of the job.

Q. When you testified yesterday that you ])ut a

T>r()tective covering of dirt on the track, what is the
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fact as to whether or not that was successful or

unsuccessful in preventing damage ?

A. Well, we knew we couldn^t protect it a hun-

dred per cent by putting dirt on, but our damages

only amounted to probably a fiftieth part if there i

had not been something on there, but, occasionally,
j

why, a rock would roll around and such that it
\

would hit in a certain position, and it would break
\

a rail, but most of the time, why, we did not repair

rail. Most of the time we were on construction work.

I would say about every fifth time, maybe, that you I

put rock on a track that you do any damage. The i

rest of the time, why, we didn't have damage, l

Q. A great deal of that damage, Mr. Lind, as !

I understand it, was caused by an occasional rock
j

falling on the track, from equipment working or

blasting; is that correct? A. That is right. (

Q. As far as this derailment on Mayflower Creek I

is concerned, did you inspect the trucks of the
|

car or cars that were involved ? [107] I

A. I did.
I

Q. You testified yesterday about a thin flange.
|

Was there anything else about the car that could
'

have caused the accident?

A. No, the only thing, it was on a slight curve, I

and there is always a chance of trucks not turning

freely or something like that with a thin flange

which might cause the accident, or something like

that.

Q. Mr. Krill is in the courtroom there sitting

over to my left of the table. Did he come down to
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the job and talk to you?

;
A. Oh, yes, I saw Mr. Krill.

Q. On approximately how many occasions; do

you remember?

A. T don't remember exactly. Probably three or

four times or two or three times, at least.

Q. Did you discuss with him the damage to the

track ?

A. I did, but particularly I can recollect the

one time particularly about at the damsite cut when
T think I talked to him there, and I told him that

we—he was saying that he thought a lot of the

damage was due to operations, and I said, ''Well,

there is a lot of it that is accidental," I says, "We
have no control over it.'' I said cleaning the track,

taking the—using the maintenance crew, taking the

rocks off of the track where no damage existed, why,

I felt was our responsibility, but I interpreted it

as such that the insurance in the event of a damage,

that is why the additional policy was issued for this

particular part of the job. [108]

Mr. Denecke: That is all, your Honor.

Mr. Powers: No more questions.

Mr. Gearin: T have a coui)le.

At this time, your Honor, T have talked to coun-

s(»l, and they have agr(Hxl that I might amend our

contention number 6 in the pre-trial order, page

23a, line 22, by the addition of the following words

ap})earing after th(^ word ''track'' on said ])age, said

section, said line, by the addition of the followiiim

"and delav to trains."
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The Court: Any objection?

Mr. Denecke : Your Honor, I was going to exam-

ine our bills, which I have not done yet.

Mr. Powers: Page 26?

Mr. Gearin: Page 23, section 6.
;

Mr. Denecke: It is stated that is the way it was

in the bills. If that is correct, we certainly had

ample notice, I think.

Recross-Examination

By Mr. Gearin:

Q. Mr. Lind, you know of your ovs^n knowledge,

there that the trains were delayed on many, many;

occasions; vrere they not? A. Yes, they were.;

Q. And sometimes the trains would ])e delayed i

for a period of days?

A. No, we had made an agreement with the

—

on one particular [109] shot where the, where v\'e

shot, we asked that—it was a Friday evening we

shot, and they usually worked half a day on Satur-

day, the train did, and we made an agreement with

the railroad company that they would not run a

train on that particular day. Then there was one

other time when the train was delayed. It may have

been days ; it may have been two days, and that was

whcm we had a very bad storm up there and the

fill went out, and the entire roadbed for four miles

was almost impassable for anything, and that vras

during that storm when v;e lost a large fill, washer!

OUT the raib'oad track.
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The Court: What issue are we talking about

now ?

Mr. Gearin: Well, the issue here, your Honor,

is a part of the—T thought we were going to try

yesterday the items of damage insofar as the South-

ern Pacific Company is concerned. One of the

issues which we are going to try here is not the

amount but the damages sustained by Southern

Pacific as set forth in one of its contentions by way

of counter-claim.

The Court: The statement in the exhibit from

which h(^ read yesterda}^ indicated, I think, at May-

[lower Creek or one other place, that the trains

were held up for a period of three days.

Mr. Gearin: That is correct, your Honor. I .just

wanted to have him testify that there was delay

occasioned by their operations. I am not going into

that any more.

Q. Referring to the photograph, 107, which you

identified before, Mr. Lind, would not rocks of that

dze roll down, [110] rolling down, coming on the

[•ail, either bend the metal itself of the rail or

oreak a tie?

A. Yes, if it would hit it right, it could.

Q. Yes, and do you know or have you an}^ idea

)r can you advise the Court, Mr. Lind, of the num-

)er of rails that were so broken or the number of

:ies that were broken'?

A. I couldn^t offhand, no, because there was

luite a quantity of them.

Q. On these items of damage I'or which y(»u
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billed Southern Pacific Company, Mr. Lind, were

those caused by accident or by operational damage?

Do you understand my question? Were they acci-

dental?

Mr. Denecke: Your Honor, I am afraid we are

getting into something here which is just legal

terminology. I object to the question. f
The Court : Of course, this is cross-examination.

These are two alternatives. There is still a third

alternative.

Mr. Gearin: Well, I will ask this question, to bo

fair to the witness, your Honor.

Q. Mr. Lind, you have billed the Southern Pa-

cific Company as follows: The Mayflower Crcek|

washout, the boulder falling on the track at Sta-

tion 699, and the Sardine Creek derailment. Would

you say that those three items were or were not

caused by accident?

A. Might I explain that the Mayflower Creek

was from the washout, [111] the culvert plugged;

up. That, to me, would be on nothing you could

control, and if you could not control it, I would

call it accidental. The boulder falling on the track,:

if the boulder has been there and nobody—it just,

automatically rolls dow^n, I would call it accidental.;

O. T>o you recall Mr. Clark sitting back there?;

A. Yes.

Q. Do you recall that Mr. Clark was injured

when one of these shots went off?

A. I don't know whether h(^ ^ot hit with a shot:
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lor not. I thought a rock rolled down on him or

something.

Q. Do you recall the damage to the loaded water

tank and water track at the time of the Mayflower

Creek washout?

A. Yes, I do. In fact, T think we rei)aired it.

Q. That is right, that w^as ref>aired by the

Southern Pacific Company. Do you recall that the

Southern Pacific Company, in the month of Decem-

ber, 1947, changed a rail which was damaged due

to blasting?

A. You mean the section crew?

Q. A^es, the Southern Pacific employees up there,

do you recall them doing any work in December,

1947, in the matter of changing a rail?

A. I don't doubt it, but I say I don't recall it.

Q. In other words, you do not deny it, then, do

you? A. No, I couldn't deny it. [112]

Q. Do you recall in June, 1947, a tree falling on

a track and the Southern Pacific crew was out there

working on it, in w^hich they used some 90 feet of

rail ?

A. A^es, I do faintly remember that. In fact, I

think we helped them out on the deal, if that is the

one that I have in mind.

Q. But they had some S.P. employees up there?

A. I think Clark and Ross, the two mc^n, and

they usually—as far as concerned any work we did

oil the track, why, they usually were* the section

foremen. Thev more or less ran the crew.
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Q. In other words, you provided the men. but
)

they provided the supervision?
\

A. Yes, they were on the job. As a rule, we
[

didn't have track workers, so they bossed the gang.
;

Q. The Southern Pacific supplied the rails and i

the ties?

A. Well, we furnished the rails and the ties, as i

a rule. We paid S.P. for them, I understand. In !

fact, we bought our own ties.

Q. Do you recall damage to the sidewalk and
;

handrail on the trestle on the bridge in June, 1947,

when they had what you call a BB gang up there

working ?

A. I think I faintly remember it was a clearing

operation, a clearing contractor, if I remember.

Q. Damage to the bridge? A. Yes. [113]

Q. Was the clearing contractor subbing for you?

A. Yes, he was. I think a tree got away from

him or something.

Q. Do you recall that in August, 1947, that there

was some repair work done to the track by the

Southern Pacific Company?

A. No, previous—I think most of this that you

are getting here is when we first started. Southern

Pacific were doing quite a bit of repair to the track

prior to this meeting we had with the Bureau and

the railroad company, and then we more or less

—

it was at that meeting it was decided we would do

the repair under their supervision, but I think most

of this is i)rior to that.

Q. Do you recall that on August 23, 1947, the



Hartford Accident <& Indemnity Co. 171

(Testimony of Hilding F. Lind.)

Idahoan train was delayed and a train was cancelled

because of blasting and slides in the vicinity—well,

we have our own mileposts, but do you recall that

occasion ?

A. Yes, I think that is that storm, I think. What
date was that, now?

Q. August 23, 1947.

A. Oh, well, that was through this arrangement

that we made with the Southern Pacific. That was

made before—we have a letter on that. That was

made i)rior to our shooting that we agreed to pay

foi' their not running Saturday. That was all ar-

ranged before the shooting.

Q. Now, do you recall any repair work in 1947,

re])airing of the track of the Southern Pacific Com-

pirny after blasting? [114]

A. Yes, we had about 20—we knew we would not

lijwe enough men to fix it. After the shot, w^hy, I

think one of the railroad officials called Albany, and

vfe got a section crew out of Albany. In fact, we

fed them in camp. That is true.

Q. Taking October, 1947, do you remember the

BB gang came up again in October, 1947 ?

.\. Well, I cannot definitely say I remember that

particularly. What did they do, does it say?

Q. I have 30 feet of Num])er 62 rails, and 500

ti(^ plates, 500 track spikes, 175 track bolts, 170 lock

washers, and matters like that in 1947. You do not

deny that there was work performc^d ])y Southern

Pacific with their own employee's and matcM-ials
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furnished as a result of track damage in October,

1947, do you?

A. No, I cannot in October. I cannot under-

stand where they put all them rails. The BB gang,

they just work them bridges.

Q. Would the same be true in September, 1947?

The Court : How do you expect him to remember

that far back?

The Witness: I do not remember that.

The Court : Bring them on in your case.

Q. (By Mr. Gearin) : Do you recall any specific

example at all, Mr. Lind, of what you have referred
\

to in the documents that you prepared here where
'

there was damage to the tracks that was repaired
j

by the Southern Pacific Company? s

A. Would you say that again? [115]

Q. Do you recall any example or any time at all
i

where damage was done and it was repaired by
|

Southern Pacific Company with their own men and

!

their own material?
j

A. No, not—I did know that there was some I

before this meeting, but since then if they had done •

any repair it must have been emergency, and I was

not notified, or at least I didn't know it.

Q. Do you remember or recall on October 13th,
\

1948, that there was some $1200 worth of tracks
\

delivered to Kuckenberg by Southern Pacific Com-

'

pany? A. Yes, T think I remember that.

Q. Do you recall whether or not KuckcMiberg
,

ever paid for it?
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j
A. I don't know whether it was paid for. That

is out of my department.

Mr. Gearin: I have no further questions, your

Honor.

Mr. Denecke : Xo more questions, your Honor.

Recross-Examination

By Mr. Powers:

Q. You mentioned something about paying the

Southern Pacific so they would not run their trains

on, what was it, over the week end? What was it,

Saturday and Sunday they wouldn't run them?

A. Just Saturday. They didn't run Sundays.

They ran half days Saturdays.

Q. Why did you want the train stopped? [116]

A. Well, that particular case is where we were

shooting this big rock, and in this one cut we knew

that we were going to have the stuff on the track.

We covered the track there, but we knew that it

Would take us a day or so to uncover the track

again.

Q. That was only one time that you did that?

A. Well, yes, that was the on\j time.

Q. You did not do it week in and week out ; just

that once?

A. Oh, no. That was the only time. We had

already made arrangements that it would not go.

Mr. Powers: That is all.

The Court: Is it a fair statement to say that at

the time you sul)mitted your bid and at the time

you took the job and during the course of the con-
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struction you and your principals knew that it \Yas

practically impossible to protect against all damage

;

that some damage might result?

The Witness: That is true, yes, sir, and we

thought—that is why the additional insurance was

necessary.

The Court: As a result of the precautions which'

you took, namely, of covering over the tracks, yoU|

vvere in a position to minimize that damage and the;

damage that actually resulted was only about one-j

fiftieth of what would have resulted had you not;

taken the precautions?
1

The Witness : That is correct.

The Court: And that when you did cover ovefj

the tracks, [117] you only had an anticipated dam-

age about one out of every five times?

The Witness: Possibly so, probably less than

that.
'

The Court': That occurred not—this damage re-

sulted not only from blasting, but also from loosen-

i

ing of the rocks that occurred in connection with

the use of equipment?

The Witness: Correct.

The Court: All right.

Mr. Denecke : That is all I had.

Mr. Powers : That is all, Mr. Lind ; thank you.

(Witness excused.)

Mr. Denecke: Your Honor, that is the only tes-

timony I have on this phase of the case. However,

it occurred to me, your Honor, that Mr. Powers has i
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these witnesses of his here which I would like to

—

well, I don^t know whether he plans to use them

on the other phases of the case or not. I am not

speaking of the amount, your Honor. He has raised

certain defenses here.

Mr. Powers: I thought we were just trying the

accident part first.

The Court: He is resting on the accident phase

of it.

Mr. Powers: Yes, T have witnesses on the acci-

dent part of it.

The Court: We will take a five-minute recess.

(Recess taken.) [118]

I
HENRY R. STAATS

a witness produced in behalf of defendant Hartford

Accident & Indemnity Company, having been first

duly sworn, was examined and testified as follows:

Direct Examination

By Mr. Powers:

Q. Where do you live, Mr. Staats ?

A. 2907 Southeast Hawthorne.

Q. What is your occupation*?

A. I am a Civil Engineer.

Q. Where did you get your training for this

oai-ticular type of work?

A. I am a graduate of the University of Ne-

braska.

Q. When was that? How long have you been

in engineer? A. Since 1930.
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Q. What type of work have you been doing since

you graduated and started practicing?

A. Well, I have had general practice. I worked

for the Nebraska Highway Department, Oregon

Highway Department, National Park Service,

Army Engineers.

Since X946 I have been in private practice.

Q. In connection with your practice have you

had anything to do with building roads and high-

ways, their maintenance?

A. Oh, I have done some layout work, and I

have had some experience with it; yes, sir. i

Q. Did you at my request go and inspect thisi

job? [119] A. Yes. i

Q. Then you had the contract made available to

you and the items of damage as claimed by thel

plaintiff here? A. Yes, sir.

Q. You made a summary, did you not, of the;

locations where the damage occurred and the fre-j

quencies of occurrence, and so on ? A. Yes, sir.!

Q. What was this summary made from? Wasii

the list that we gave you the items they were claim-|

ing in damages ?

A. Yes, sir, I believe it was the invoices of the

Kuckenberg Company.

Q. You had this prepared or prepared it your-

self? A. I prepared it myself.

Q. You prepared it yourself. Referring now to'

Section 12, Station 697 to 702. A. Yes, sir.

Q. That would be a distance of 500 feet; is th^ti

correct? A. Yes, sir.
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Q. How many items of damage occurred in that

distance of 500 feet? A. 59.

Q. And the total amounts that—that was from

the period of September to what, 1947, to May, 1948.

Is that correct? A. That is correct.

Q. The total damage was [120]

A. $14,179.09.

Q. Is that part of Unit B?
A. That is part of Unit B.

Q. Then what is this station 678 to 685?

A. Well, that is another section that had a great

many occurrences.

Q. Is that in Unit A or Unit B?
A. That is in Unit A.

Q. What length or what section would that be

comprised of? A. 700 feet.

Q. How many different items of damages claimed

there? A. 34.

Q. That began August 5, 1947, and ended March

8, 1948? A. Yes, sir.

Q. In your inspection of the job and carrying

on that, was there any way to ^^i the rocks out

other than blasting ?

A. No practical way.

Q. And moving it down ? These sections that you

saw, what was at the bottom ? From your experience

where would this rock go?

A. It would go down. It was on a hillside, it had

to go down.

Q. What would it go dow^n to; what was down

there? A. Well, the track and the river.
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Q. Was there any other place it could go?

A. Well, in some places there was a little of it

that could hang up on a very narrow county road

there. [121]

Q. Prom your analysis here would this be oper-

ational in character? Would it be reasonable to

expect it to have been caused by operation?

Mr. Mautz : We will object to that as calling for

a conclusion.

The Court: I think that is what I have to de-

cide, isn't it?

Mr. Mautz: Yes.

Mr. Powers: You may take the witness.

Cross-Examination

By Mr. Gearin

:

Q. Mr. Staats, what would be the natural and

probable consequences of blasting on a hillside with

reference to the tracks down below?

A. Part of the rock, if there was—except for

the little that hung up on the county road, it would

go down there.

Q. What would be the distance, the average

distance between the rock that would go down below

and the track itself ? Would it be five feet, ten feet,

fifty or a hundred feet? Can you give us the ex-

tremes of distance there, Mr. Staats?

A. Well, in some instances it was practically a

straight cliff that overhung the railroad, and in

other instances it was back maybe, oh, any amount,

but it is a narrow canyon.
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Q. What would yon say from your experience in

this type of operation, what would you say as to

whether or not the damage to the track would or

would not be anticipated by the blasting [122] or

removal of rocks from the overhang or the uphill

side of the track?

A. If it was not protected there would be dam-

age, I presume.

Q. Is there any way known to protect track

from damage under similar or like circumstances?

A. I w^ould not be an authority on that. I would

not know.

Mr. Gearin: I have no further questions.

Cross-Examination

By Mr. Denecke:

Q. Mr. Staats, w^hen did you inspect this opera-

tion? A. In April, 1951.

Q. In April of 1951. The work was completed

then? A. All completed, yes.

Q. By that time, places w^ere there—I mean all

of the cut and fills were made ?

A. Yes, sir; however, I was with the Army En-

gineers in charge of that reservoir work so I was

very familiar with the canyons before then.

Q. Did you have plans of the job with you

when you inspected it? A. Yes, sir.

Q. It is possible, is it not, ^Iv. Staats, when

shooting rock even on the side of a hill if the shot

is ])laced correctly and the* rock is anticipated, that
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the rock will merely be loosened and left in place

there ? A. Theoretically, it is possible. [123]

Q. Well, the bulk of it—if things go right the

bulk of it should stay there ; should it not, or is that

one that you cannot say ?
I

A. I would not, not, I would not qualify as a

powder expert to that extent.

Mr. Denecke: That is all, your Honor.
j

The Court: Any further questions?

Mr. Powers: No more.

The Court: That is all, Mr. Staats.

(Witness excused.) [124]

WENDELL C. STRUBLE
a witness produced in behalf of defendant Hartford

Accident & Indemnity Company, having been first

duly sworn, was examined and testified as follows:

Direct Examination

By Mr. Powers:

Q. Mr. Struble, you were the Resident Engineer

on the Kuckenberg job we are speaking of?

A. That is right, I was the Resident Engineer

through most of the construction. However, I did

not finish it. I was taken off the project in October,

1948, and the work was completed, was not com-

pleted until 1949, I think.

Q. Well, you were there from the beginning

during that time which includes the time we are

concerned with here or that period?
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The Court: Resident Engineer for whom, for

the State of Oregon?

The Witness: For the Bureau of Public Roads.

Q. (By Mr. Powers) : What were your duties

there, Mr. Struble?

A. AVell, it was the general supervision of con-

struction and the laying out of the work, measuring

quantities and determining payoffs.

Q. When the contracts w^ere let, the four con-

tracts they talked about here, what was the differ-

ence in the bid between Kuckenberg and the next

lowest bidder?

A. Well, we took bids on the— (consulting

notes.)

Q. Just state the over-all, for what and how

much lower w^as [125] Kuckenberg in the over-

all than the next lowest one on the four contracts

as he testified.

A. $71,600. That is a matter of public record

in our office.

Q. Yes, that is right.

What was the nature of the terrain there in the

parts where the railroad track was being damaged?

A. Well, it was a precipitous terrain, largely

^olid rock. The railroad ran concurrently with the

highway, and over part of the distance was veiy

close—I mean 15, 20, 23 feet—just clearance for

the track, and then it gradually deviated to perha])s

maybe 100 or 150 feet away from the railroad

track at a higher elevation.

Q. In letting this contract for the construction
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of the road was there any provision or any antici-

pation made for damage to the track which would

occur in the operations of the contractor?

A. Not as far as we were concerned; however,

we anticipated damage, and we had set up what we

thought was the most difficult section, and we esti-

mated at a higher price to take care of the additional

cost of construction.

Q. Would that take care of any damage in re-

placing and repairing track and so on?

A. That is hard to say. I could not answer thatj

because it depends on how much would develop.

Q. Have you had a chance to look at your notes

and look at the items of damage claimed? [126]

A. Well, I looked them over yesterday, but

Q. How frequently when they were in this close*

proximity to the track would material come downj

on the track? Was it a daily occurrence or other-j

wise ?

A. It was pretty general. Throughout both the,

blasting and the digging of the material it was—

i

perhaps there would be some material would come;

down nearly every day, and maybe some days there;

would not be enough to make a great deal of differ-j

ence, but probably some material was lost every;

day.

Q. Where would that material go to?

A. Well, it would generally go down to the rail-'

road track.

Q. And on the track and around the track?

A. Well, sometimes it would stop there. Some-
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times it would go clear over, but it would depend

on the volume of the material that came down.

Q. There is a river down below part of it there?

A. The river below the railroad track.

Q. So at times some of the material was deliber-

ately shoved down by bulldozer onto the track and

another bulldozer dow^n there shoved it off?

A. Quite frequently there was a bulldozer down

there shoving it off, yes, not always, but as cuts were

being opened up and there would be no chance to

bontrol the material it would spill over, and they

would have a bulldozer to remove the material.

I

Q. That bulldozer would be kept right dow^n there

along the [127] tracks, would it?

A. Pretty much, pretty frequent, yes.

Q. Who did you look to to remove that material

ixnd to protect the track? Whose obligation was

:hat? A. The contractor's obligation.

Mr. Powers: That is all.

Cross-Examination

By Mr. Gearin:

Q. Mr. Struble, as a matter of fact, didn't the

)perations there just generally raise the dickens

vith the track down below?

K. Yes, they—the track took quite a battering

Tom the operations above.

Q. Yes, and while you were Resident Engineer

m the job, isn't it true that many times the South-

ern Pacific Company by its own force woiild ex])end
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labor and materials to repair the damage that was

done?

A. Well, I think there were one—I couldn't state

that because I don't know; however, I think that

there were times when the S.P. did send their own

work crews in to augment the contractor's forcevS

to expedite the opening of the track.

Q. Is it a fair statement, Mr. Struble, that you

remember it being done, but you do not recall the

number of times'?

A. No, I would not know. I am sure they sent

in a work crew when they did work to the Sardine

Creek bridge that was damaged by storm. That is

one occasion I recall, but just how many more [128]

I don't remember.

Q. Do you know that—well, I will ask you

whether there were occasions when the trains were

delayed by the operations of Kuckenberg Construc-

tion Company'?

A. There were minor delays to the train, yes,

other than the repeated major blasts that we did

have, and we notified the train when, in some,

cases there were arrangements made not to run the

train up for the very major shots.

Mr. Gearin: I have no further questions, your

Honor.

Mr. Powers : I neglected to ask Mr. Struble two

questions, your Honor.
]

Q. Mr. Struble, did the contractor, Kuckenberg

Construction Company here, make a claim to the*
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! Bureau of Roads for these items of damage as extra

[work under the contract?

j

A. No, I do not think—not to my knowledge they

'did. I do not think so, but they could have after

I left the project, but I don't think they did.

Q. Well, what about the Mayflower Creek? Do
vou remember anvthins: about it?

}

A. Yes, very well.

I Q. Was a claim made for that? Was a claim

tnade by the contractor for the extra work at May-
flower?

I A. Claim was made at Mayflower Creek, yes.

And w^as it allowed?

It was not allowed. [129]

Why not?

It was turned down by our Washington

office, and I do not know just what action, what

the recommendations were here at our office, but

it was turned down at Washington.

Mr. Powers: That is all.

The Witness: I couldn't answer why it was not

allowed.

Cross-Examination

By Mr. Denecke:

Q. Mr. Struble, do you remember going to May-

flower Creek at the time when the S.P. was de-

railed and one car or more went in the river?

A. Xot at Mayflower Creek, no. F i*emem])er

a derailment at Sardine Creek, but not at MayflowcM-

Creek.

Q. At Sardine Creek you remember a derail-
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ment? A. Yes, I remember that.

Q. That was in the first part of January'?

A. I think perhaps so.

Q. Did you inspect the trucks on the—or the

wheels on the car or cars 1

A. I inspected, unofficially I inspected it with

Hilding Lind. We went out and looked at it.

Q. Did you find that the flanges were thin on

the trucks there?

A. That was the, what we thought, that the

flanges were worn on a couple of the trucks or

tracks; trucks, I guess.

Q. Was there anything that you saw on the

rails or roadbed that [130] could have caused a de-

railment ?

A. No, as far as we could see, the roadbed was

open and clear.

Q. Mr. Struble, the $71,600 figure that you gave

as to the difference between the Kuckenberg Con-

struction Company bid and the next lowest bid,

was that on all four jobs? «

A. That is on all four projects. 'M

Q. The total projects amounted to, the total

bid amounted to how much?

A. The total bid amounted to—Kuckenberg 's

bid was $3,228,177.

The Court: That is not very much over, is it?

The Witness: No, that is quite close bidding,

very close bidding, very close.

Q. (By Mr. Denecke) : Mr. Struble, you men-

tioned that some stuff was rolling down the hill
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onto the track there quite frequently. On many,

many occasions that did not do any damage to the

track, did it?

A. No, the damage is generally contingent upon

the size of material. If a big rock rolls down, why,

it will do damage, where if it was fine or dirt, why,

it would probably have little effect on the railroad

track.

Q. As far as the rolls were concerned, the only

damage that would be done was when one of the

big rocks actually hit the rail?

A. That is where the principal damage was done,

yes.

Q. And there was planking, was there not,

across the road [131] between the rails?

A. That is right.

Mr. Denecke: That is all, your Honor.

The Court: Let me ask some questions.

I
Examination bv the Court

Q. Have you had experience with blasting?

A. Well, not personally; however, I have been

acquainted with blasting for 25 years or 30.

Q. In your opinion, can an experienced ])owder

man who has examined the location where they are

going to blast and the type of rock to be blasted

'and the amount of y)owder that is going to be

used, and how it is, how the powder is placed in

the rock and all the other factors that an ex])eri-

enced powder man takes into consideration, could
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he determine with reasonable certainty the amount

of rock that will be moved and where the rock will

land?

A. Well, they can tell pretty close, but when they

loosen the rock up on the hillside and it comes over

at all, I mean where it is above your railroad track,

anything, any spillage whatever, will do the damage

even though the shooting and the loading was per-

fect. Anything that would come out of the roadway

prism w^ould naturally fall to the railroad.

The shooting was good. They had very competent

men to blast these cuts, good experienced men.

Q. Is it a correct statement that it is practically

impossible [132] to always determine in advance

what will happen ?

A. No, I can't say it is, because there is an un-

stable, that is, faults in behind your cuts, your big

cuts, that nobody could determine. Nobody could be

100% accurate.

Q. I used the word ^'impossible'' rather than

*' possible" so your answer is that it is practically

impossible to determine in advance just w^hat is

going to happen because there might be seams,

faults and other things in the rock?

A. In the character of the material we have

on the North Santiam there is a difference in our

rock.

Q. Many unusual and unanticipated things

happen? A. That is right.

Q. When you blast? A. That is right.

The Court: Any further questions?
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Redirect Examination

By Mr. Powers:

I Q. Well, I might ask you this question. What
iwas blasted or pulled out of there, it had only one

*place to go, did it, down on the tracks?

A. If it started to go, it only had one place to

go. That is down on the railroad track, yes.

1 Mr. Powers: That is all.

Recross-Examination

By Mr. Denecke : [133]

Q. Mr. Struble, a great deal of it was caught in

certain sections by the road that was already there

;

was it not?

A. Well, that was true in the very early phases

of construction but after the first shooting there

was no road there. I mean that became filled up,

and there wasn't any road. It was obliterated. The

first little shelf or bench after the cuts were opened

up would pehaps retain some material, but that was

minor.

Mr. Denecke: That is all.

Q. (By Mr. Powers) : You say that was minor!

A. It would be, yos.

Mr. Powers: Thank you, Mr. Struble.

(Witness excused.)

The Court: Call vour uvxt witness.
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Mr. Powers: The other witness is also from

the Bureau of Public Roads and he will not be

back until this afternoon. He has been out of

the City, and I think Mr. Gearin could go ahead.

I perhaps won't even call him.

Mr. Gearin: I have two witnesses, your Honor.

The Court: Go ahead.

Mr. Gearin: Call Mr. Roy Ross. [134]

ROY ROSS
a witness produced in behalf of defendant Southern

Pacific Company, having been first duly sworn, was

examined and testified as follows:

Direct Examination

By Mr. Gearin:

Q. Where do 3^ou live, ^Iv, Ross?

A. Temporarily at Roseburg, Oregon.

Q. By whom are you employed?

A. Southern Pacific Company.

Q. For how long a period of time have you been

employed by Southern Pacific?

A. Approximately eight years.

Q. Doing what type of work ?

A. One year as a laborer and the rest of the

time I have been a foreman.

Q. Foreman of what type of crew?

A. Track maintenance.

The Court : What type of crew ?

The Witness: Track maintenance, sir.

The Court : Track maintenance.

Q. (By Mr. Gearin) : You have heard the^
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testimony about the relocation of the highway here.

Were you down on the job, Mr. Ross, and if so,

what w^as your position at that time?

A. They put the job up for bid

Q. I mean, is that your bid with the [135] com-

pany ?

A. The Southern Pacific Company put that job

up for bid as a foreman's job with an extra gang,

and I was there approximately a year.

Q. During w^hat year, what months'?

A. From the first of September, 1947, until

sometime in August, about the middle of August

in 1948.

Q. Generally, will you describe briefly, Mr. Ross,

what the effect of the activities of Kuckenberg Con-

struction Company were with reference to the

tracks? I will strike that question and ask a pre-

liminary question. What were your duties up there

as foreman?

A. Well, I was to see that the track was clear

Cor the trains, protect the trains so they could get

•hrough, and I worked the contractor's men in re-

pairing the track. I used them to help repair the

rack when available.

The Court: To what issue is this testimony di-

rected? I do not understand it. To what issue is this

l;estimony directed ?

Mr. Gearin: Preliminarily, I want to ask him,

four Honor, about Sardine Creek, the Mayflower

Oreek, Station 699, the reconditioning of the entire

roadbed. I want to have testimonv that he knew
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what was going on down there so he could testify

to it.

The Court: This is on the question of whether

or not Kuckenberg did work for Southern Pacific

which was in the nature of maintenance work for

the company? [136]

Mr. Gearin : That is right. I think, your Honor,

the first item for which claim is made, the Station

620, August 27th, the testimony of Mr. Lind that

the tree on the track was caused by their blasting

so I am not going to direct any testimony to that.

Mr. Denecke: That is right, your Honor.

The Court: Go ahead.

Q. (By Mr. Gearin) : Mr. Ross, do you remem-

ber the train derailment at Sardine Creek?

A. I do.

Q. Will you tell the Court just what type of

trackage there was and what was around on the

ground at the time or just before the time of the

derailment? A. Sometime prior to that?

The Court: What date did that happen?

Mr. Gearin: That happened on October 7, 1947,

your Honor. It is about page 8 chronologically on

the document that you have before you. I

The Court: I have it.

The Witness: Sometime before that they had!

turned a tractor around there and broken a rail

in two, brought a cutting torch down there, a de-i

rail of 33 feet long, and cut oflf 16 and a half feet,

got another rail that had been broke, cut off 16 and

a half feet and put the two pieces of rail together;
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in order to make a full rail because we did not have

any rail to do it [137] with. There were no replace-

ment rails. We put that rail in there, and we were

supposed to go over this track with a motor car

where we could see it good, but we couldn't get

through because there was dirt in the flange, and

the motor car would not roll on the dirt, so I used

my own personal pick-up, and I drove ahead of the

train that night, just stayed approximately three

to five hundred feet ahead of the train because

there had been—because the train was running

about eight miles an hour. I went around a curve,

and Mr. Clark, my assistant foreman, said, ''What

happened to the train?'' Well, we stopped in the

clear, waited about five minutes. That train did not

show up. We went back up there, and there were

two cars almost totally off of the road, that is, off

of the ties and another car was—the wheels were

on the planks.

Q. Did you subsequently thereto inspect the

track where they had made this joint or repair

work ?

A. Yes, with our road master, he is my next

highest foreman, with him, and I don't know who
else, and we looked and we found that this wheel

had dumb off this place where it had been cut in two

and welded because the rails didn't exactly match

and were—I don't know why they didn't because

the angle bars would line them up perfect, but this

rail had been bent, and we had to straighten it back

with n rail bender the nex\ dav and wIkm'c it lacked
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three, around three-sixteenths of an inch, the wheel

marks where it crawled off showed very plain [138]

where it rolled across the rail.

Q. Who repaired it the next morning?

A. John Clark, and I don't remember whether

Ave had one or two of the contractor's men, and

myself.

Q. Do you recall the Mayflower Creek washout?

The Court: I didn't hear the first part of the

witness' testimony. Will you tell me about what

happened? You went down with your pick-up, as

to what repairs were done on this road, I didn't get

that.

The Witness: Sometime before the derailment

there had been—they had turned a tractor around

on the track, and the cleats or Grousers had caught

on the track. They had straddled the rail, and

when they turned it, it bent the rail until it could

not be straightened up with a rail bender so we got

16 and a half feet which would be one-half a rail,

and took another part of a rail, cut off 16 and a

half feet, which would make a complete rail, and

replaced this rail that had been damaged with the

tractor. We put that in there, and we preceded the

train then with a motor car supposedly, but the

flangeways where the flanges of the wheels on the

motor car holds onto the rail to keep it from coming

off the rail was full of dirt, and you couldn't roll

the motor car so we used our pick-up to pilot ahead

of this train running from three to five hundred

feet, just keeping away from him.
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The Court : I understand that part of your testi-

jmony. Was [139] this the first train that went over

this portion of the track after it had been repaired ?

The Witness: No, your Honor.

The Court: There had been other trains?

I The Witness : Yes.

The Court: If this train was going eight miles

'an hour would a deviation of three-sixteenths of

;an inch have derailed a train?

The Witness: I am not an expert on that ])art,

(but it did go off at—the wheels marks showed w]ior(»

lit rolled across the rail. It showed thnt it did go

I

off at the joint.

j

The Court: After the accident, you found that

[there was—at the joint it was not lined up perfectly,

that there was a three-sixteenths-inch deviation?

The Witness: Approximately, your Honor.

The Court: Did you inspect it before to deter-

mine whether or not there was that deviation?

The AVitness: It was impossible to say, your

Honor, to inspect all of this because they were

covered up with water. There was water and mud
on the track until you couldn't inspect every one

every day.

The Court: Who was in charge of the job of

taking care of that portion of the rail that was bent

;as a result of the Grousers having bent it? As I

understand, you had a tractor turn around and the

!Grousers on the plates ])ent tlie rail ? [140]

The Witness: That is 7*io:ht, vonr TToiku*.
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The Court: And then you cut a rail in half to

put in a new section? ^
The Witness: That is right.

The Court: Who had charge of the work of

putting in that new section? Did you do it, or did

Kuckenberg's men do it?

The Witness: I was there, and Kuckenberg's

men did the work, your Honor.

The Court: That is all. I have it all now.

Q. (By Mr. Gearin) : Now, Mr. Ross, going to

the Mayflower Creek washout, January 7, 8, 9, and

10 of 1948, will you tell the Court what you know

about what transpired at that time and that place?

The Court: You will have to tell me the date

again, what date?

Mr. Gearin : That is January 7, 8, 9, and 10.

Mr. Denecke: Page 11, your Honor. ^
Mr. Gearin: The Mayflower Creek washout.

The Court: All right.

The Witness: They had one of those floods

that—I don't know whether it is very common there

or not, but they did have a flood, a flash flood and

washed down a lot of red clay, and it was some

kind of small rock that was in this clay that they

make a fill out of, and there is—if I remember right,

it is a three-hole opening, a little piling bridge.

Well, this [141] washed into this little bridge and

filled it up except about half of one of the openings.

There was no place for that water to go then fori

the bridge was filled up with this mud, brush, that^

came down. Then it went down the track and met
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the railroad east, I believe it is approximately east

there. The water went down the track, washed under

the ties, washed out the track and washed out the

—

;we had a gravity feed to a water tank there for the

locomotive water, and it plugged it up, and, I be-

lieve, took out a section of that. I didn't see it,

but the men were talking about that the tank, was,

well, they said full of mud. Whether that was to

the top or half full I don't know. They said the

tank was full of mud, and they put a lot of it in a

locomotive, I understood. I didn't see that.

Mr. Gearin: Mr. Ross, you are only to testify,

not to what anybody told you or what you didn't see,

only what you observed.

Q. Mr. Ross, where did this mud, brash, and

rocks that you have described come from that got

under this bridge?

A. It came from up above. That was where this

fill was being put in across Mayflower Creek, where

they was filling this fill, and this flash flood washed

it down.

Q. Do you remember—I will say preliminarily,

yowv Honor, the stations that Kuckenberg used from

an engineering standpoint are different from tlie

mileposts or stations of the railroad, and for tlir.t

reason we had to coiTelate the two this [142] moiii-

ing with the witnesses.

Q. Mr. Ross, do you recall, or did you check the

tnai)s this morning to find out where Station ()99

was on our maps so that you could recall that i)(>int
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to your memory? Is that what they call ''Big

Cliff''?

A. That is
'

' Big Cliff,
'

' 700, that is in the vicinity

of ^^Big Cliff."

Q. So when we say ''Big Cliff," why, everybody

konws what we are talking about; is that right?

A. Yes, all the people up there know it, yes.

Q. What happened in "Big Cliff" when it fell

on the track?

The Court: What date?

Mr. Gearin: April 9, 1948.

Q. Were you on the job in the spring of 1948'?

I believe you were, weren't you? It was April ^
your Honor, at Station 699. "%

The Court: I have it.

Q. (By Mr. Gearin) : Do you recall what hap-

pened there?

A. They put some dirt on the track with tractors,

piled it up there, and I don't know how deep it was

for rail protection, but if I remember right it wa^

six rails on the outside and five on the inside. At

least there was 11 rails damaged in there and

nearly all of the ties had to be replaced. We sal-

vaged maybe one-fifth of the ties.

Q. What happened to cause the damage to ties

and rails?

A. Oh, that was when they shot and the rock

came down. [143]

The Court : Mr. Gearin, you may be right, but ini

Mr. Lind's summary he shows damage occurred oni

April 9th, then another damage on April 10th as a
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Iresult of blasting, but if you recall his statement

on April 9th, the one for which I believe claim

is being made, he says on this particular date there

was no work being done on this spot but part of the

loutside edge of the road fell onto the track.

I Mr. Gearin: I'm going to ask him about that,

your Honor.

Q. Do you recall any rock or material falling

on the track at that place when they were not work-

ing on it ?

A. They did have one slide there that slid out.

I don't know how much rock there was, there was

quite a bit of rock slid out on the track. Now, these

dates, I haven't got my books, they were in—well,

I don't know who has them. Maybe you know, but
i

I don't know^ who has my books that I kept, but

there was a day about that time, that might be just

lone day that I have told about the wrong day, but

there was a day that the rocks slid down there from

—just turned loose and slid down on the track.

Q. Had they been working up above prior to

^e time that that rock slid down?

I

A. Not at that time, not right at that

' Q. I mean, prior to that time, before that time,

Mr. Ross, had they been working by blasting in
i

l:hrough there and cleaving off'? A. Yes.

I Q. Mr. Ross, do you recall what was done to

the track prior [144] to the time they put the

t^lanking in? Were you there at that time th(\\' wei o

putting the ])lanking in?
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A. They were putting the planking in when I

went there.

Q. AVhat was the condition of the ties and the

roadbed prior to the time that they put the planking

in?

A. Before I went there the section crew was

given '

Q. Well, now, you cannot testify to anything that

you did not see, Mr. Ross.

A. That is right, I was not there.

Q. You were not there. Did you see any of the

roadbed or ties before they put the planking down f

A. Yes.

Q. What was the condition of the roadbed and

the ties that you did see before they covered them

up with planking?

A. Well, I would say that the track was good

for branch line track. It was a good branch line

track.

Q. Do you recall where they had the area they

called the detour? A. Yes, sir.

Q. What was the condition of the track after

they had planked around the area away and after

the operations had been carried on there? What

effect did the operations have upon the track in the

area of the detour? Did it have any effect at all,

and if they had an effect tell the Judge what effect

they had.

A. Well, wherever the rocks came down they:

would tear up the planking and sometimes they^

would break the ties, break the [145] rails, and;
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I they would have to be replaced. The rails would

have to be replaced, and they would put new plank

back in and haul more gravel back in there.

Q. Did you find any rotten ties there?

A. Xo, I don't recall that the ties were rotten.

I Q. Were you there in April and May of 1949,

Mr. Ross? A. No.

1 Q. Can you give us any idea of the number of

1

rails that were broken or the number of ties that

iwere broken during the course of these operations

I

either on a daily, w^eekly, or monthly basis? Can

!you give us any idea at all?

A. It would come more often than—sometimes

it would be, it w^ould come more often than others.

il don't know what the record shows, but over

more than three thousand feet of rail were used,

I shipped to them for replacement rail while I was

! there, and when I left there was 62 rails that had

;been broke that had angle bars put on them. They

ihad been broken in two and the angle bar put on

to strengthen them at the break,

f Mr. Gearin: I have nothing further.

Mr. Powers: I have no questions, your Honor.

Cross-Examination

By Mr. Denecke:

Q. Mr. Ross, at Sardine Creek there in October,

1947, or whenever that rail was repaired, you

stated that you cut off a 16 and a half foot leneth

'there, and was the repair done under your [146]

supei-vision? A. I was there, yes.
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Q. Well, was your purpose in being there to

supervise the work of Kuckenberg^s crew?

A. That is right.

Q. The car or cars that actually went off the

track there, were derailed, they were about in the

middle of a, quite a long string of cars; were they

not?

A. I don't just remember whereabouts in the

train they were, but they were not right on the front

or they were not on, directly on the back of the

train.

Q. About how many cars were in that train ; do

you recall? A. No, I do not.

Q. Fifty or seventy-five, would that be ?

A. Well, that I would say that that would be

somewhere in that vicinity.

Q. Did you examine the flanges on the car or

cars that were derailed ? A.I looked at them.

Q. They were thin, were they not?

A. They were worn some.

Q. Were you actually at Mayflower Creek when

the washout occurred, or did you come up there a

little bit later? A. Later.

Q. You came up there a little bit later; is that

correct? [147] A. Yes.

Q. Where were you ordinarily stationed, up

there on the job or

A. We had a shack built at Sardine Creek on

the opposite side of the bridge from where the rock

was.

Q. Did you stay up there during the day, during
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the working day? A. Yes.

Q. Either there or out on the job?

A. There or somewhere out on the job.

The Court: What date did that happen, Mr.

Denecke ?

Mr. Denecke: Which one, your Honor?

The Court: When the washout took place.

Mr. Denecke : January 8, 9 and 10, I think it is.

Mr. Gearin : Seven, 8, 9 and 10.

Mr. Denecke: Seven, 8, 9 and 10 on page 11,

your Honor.

Mr. Gearin: May I make a suggestion, Mr.

Denecke, to the Court, that you review the page

previously, Mr. Lind's previous page of Mr. Lind's

notes. He has some comments regarding the cause

of the washout on the page immediately preceding

it.

The Court : All right, you mean on January 8th,

Mayflower Station 577?

Mr. Gearin : Well, if I can look at Mr. Denecke 's

copy, your Honor.

Mr. Denecke: I think he is talking about two

different things there, your Honor.

Mr. Gearin: I am referring to item of January

8th, Mayflower [148] occurring about the middle of

page 10.

The Court: Yes, that was at Station 577, I

understand. Mr. Denecke, is that the same time

that the culvert washed out Lucky Buttc^ in that

other case we had?

^Ir. Denecke: No, your Honor, T tliiiik this is a
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little earlier, 1949- '50 I think, was the washout down

there.

The Court: This does not seem to be very far

from Lucky Butte River.

Mr. Denecke: Well, your Honor, the Lucky

Butte is fed by the Coast Range. This is fed by the

Cascades.

Q. Mr. Ross, how often is it necessary to service

a track such as this particular track with the kind

of traffic that runs over it ? By servicing, I am talk-

ing about the maintenance work that you do.

A. Could I ask Mr. Clark how many men they

had on that section up there?

Q. Certainly.

The Witness: How many men did they have,

Don? I think he could tell you more about it when
he gets up here if you let him tell it.

Q. As far as you were concerned, Mr. Ross, did

you do any work on this section of track where

Kuckenberg Construction Company was working,

other than supervising the repair of damage ?

A. That is all.

Q. Was there any other section crew or main-

tenance crew working [149] doing general main-

tenance on that section?

A. The crew from Detroit that is on east of

there came down and worked from on the east end

of it. That would be up around Mayflower, in that

vicinity. The crew from Detroit was up three or

four times and worked on that west end of it which

is what we call Lakeside.
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Q. Were they aiding in the repair of the dam-

age, helping ?

A. They were doing both. They did some normal

maintenance, and they did some track damage re-

pair. They had the extra gang over from Albany to

help in there at the Big Cliff. When that big damage

was did there, and I don't know how many times

they had them when I was not there, but while I

was there they did call them.

Mr. Denecke: That is all, your Honor.

Mr. Gearin: That is all.

Mr. Powers: No questions.

(Witness excused.) [150]

JOHN E. CLARK
a witness produced in behalf of defendant Southern

Pacific Company, having been first duly sworn, was

examined and testified as follows:

Direct Examination

By Mr. Gearin

:

Q. Mr. Clark, what work do you do?

A. Track work.

Q. Pop A. Southern Pacific.

Q. How long have you worked for that com-

pany? A. Since 1928.

Q. Would you be acquainted with the project

we have been talking about since yesterday after-

noon A. Yes, part of it.

Q. What times were you there?
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A. Well, I was there at all times whenever

Q. Well, I mean, what times? When did you

start to work on that job and when did you leave?

A. Oh, I was there at the first of it, from the

first.

Q. When they first started the job?

A. Outside of when I was hurt, yes.

Q. Then I understand that you were hurt, you

got your leg broken up there?

A. January 20, yes.

Q. 1948? [151] A. 1948, yes.

Q. How long were you off then?

A. Well, I don't know, I don't remember just

how long it was. It was sometime in June when T

was struck, latter part of June, somewhere around

there.

Q. How long did you stay on the job?

A. Until they quit the train.

Q. Do you recall the Sardine Creek derailment?

A. Yes.

Q. Will you tell us what you know about that?

A. Well, we started down through with the

train, was going to go—was going on through with

the pick-up.

Q. Why did you use the pick-up, Mr. Clark ?

A. Well, the flanges so full of dirt that we
couldn't g^^ a motor car down through there.

Q. Whose pick-up did you use?

A. Mr. Ross'.

Q. Go ahead.

A. Well, we went—it is crooked up there, and
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we were not staying, getting far ahead. When we

would come uj) on the sharp bends we ran aliead

then so that we would not be too close. We <;()t

around Sardine Creek, a right-hand curve. We
went down the next left-hand curve, stopped and

waited, and they didn't show up on this other one,

so we w^ent back to see them and found them olf

the track. [152]

Q. In the vicinity of where they went off the

track what is the fact as to what was the condition

or prior history of that track in that section prior

to the time that they went off; anything ha])p('n

l)efore there?

A. Well, they had broken quite a few rails, yes.

Q. When you say they broke rails, do you know

who we were are talking about?

A. Well, the contractor, Kuckenberg Construc-

tion Company.

Q. Did they have their equipment over a stretch

of track in through there ? A. Yes.

Q. What kind of equipment would they have ?

A. Well, they had their tractors over there, tlirir

bulldozers, trucks and shovels.

Q. What was the general condition of Wm' ti-ack

there at Sardine Creek, Mr. Clark, as to wlK^tlier

it was in good condition or not?

A. Well, it was not in too good a condition at

that time, no.

Q. I see. Did you know anything about the iv-

pairs that had been don(» just ])reviously to tliis

derailment?



208 Henry A. Kuckenberg, etc., vs.

(Testimony of John E. Clark.)

A. Well, outside of we put in some rail there,

and we was out of rail, and we cut two rails in half

and put them together with angle bars, put them in

there.

Q. Did you have personal knowledge of splicing

the rail there?

A. Well, I was not right there at the time it was

spliced. I was on up above looking at something,

and Mr. Ross was handling [153] that job at the

time we put it together.

Q. Did you know where the splice had been ]3er-

foi-med? A. Oh, yes, I know where it was.

Q. Were was that point with reference to where

that train went off the track?

A. Well, it was right at the time, right at it

wIk^'c the train went off.

Q. Let's see, you were hurt on January 20, you

say ? A. Twenty-second, I think it was.

Q. Do you remember this Mayflower Creek

washout? A. Yes, I remember that.

Q. What do you know about that ?

A. Well, when we got up there, why, the water

was coming down there and pouring over the track

and down the side of it and rock and mud in the

openings.

Q. All right ; now, what type of rock or mud was

in the openings?

A. Well, it was that clay that we have up in

there. I would say there was jagged rock probably

the size of your head, as well as I remember.

Q. Could you see where they came from?
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A. Well, no, not exactly. They hioked like they

come from up in there off the highway. They looked

like they had been shot, you know.

Q. What was directly above the creek from the

l)ridge there at Mayflower Creek? Do you imder-

stand me? [154] A. Not hardly.

Q. Going up the creek from the ])ridge, had

there been any construction work u]) there and, if

so, w^hat kind of w-ork?

A. Well, yes, they was making a All across ?day-

liower Creek.

Q. You say that this rock and everything got

in the openings of the bridge?

A. That is the way it looked to me, yes.

Q. What happened to the water then, from the

creek %

A. Well, the water from the creek went down

over the track and down the sides and staiied wash-

ing it out.

Q. You w^ere not there on April 9th. Do you

recall this detour, and am I correct, Mr. Denecke,

that the fifth item claimed against Southern Pacitic,

the reconditioning of the roadbed, April and May,

1949, $2600 item, refers only to the detour?

Mr. Denecke: That is correct.

Q. (By Mr. Gearin) : Do you recall what they

call the detour, Mr. Clark? A. Yes.

Q. All right, do you recall—do you know, or did

you see the condition of the roadway there, the rail-

road right-of-way, before they ])ut the ])Iauki]m- in ^.

A. Yes, I w^as there.
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Q. What condition was it in?

A. Well, it was a good track, a 15-mile-an-hour

track.

Q. I understand that you have got to have dif-

ferent type of [155] track for different type of

trains and speed? A. Yes.

Q. What was the condition of the ties ; were they

rotted or good ?

A. They were good ties for that type of track.

Q. What work, if any, had Southern Pacific

done to the roadbed before they planked it?

A. Before they planked it the men went in

through there and put in ties they figured that

would not last much beyond the duration of the

detour.

Q. When they constructed the detour I under-

stand they planked it? A. Yes.

Q. What effect did the operations on the detour

have upon the track itself, the roadbed, the ballast

or ties, would you know about that ?

A. Well, I would say that where they was doing

their shooting it knocked it out in several places,

and going up and down with the equipment would

push it out of line.

Q. Did tliat have an eft'ect upon the operation

of the trains? A. Yes.

Q. Do you recall when the contractor, Kucken-

berg, reconditioned the area of the detour ?

A. I was there when they reconditioned the full

area of it, just in places where the track had been

shot out, about four or five places, I think it was.

I
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Q. When they got through would you say that

the condition of [156] the track they had worked

on was better than before, the same as befoi-e, or

worse than before? A. Worse than before.

Mr. Gearin: You may inquire.

Mr. Powers: No questions.

Cross-Examination

By Mr. Denecke:

Q. Mr. Clark, were you familiar with the ti-ack

maintenance in this area before construction of the

road started? A. About 20 years of it.

Q. How^ many men were employed on the main-

tenance of this particular section? Xow, T am

talking about an area about four miles—how is

described on your milepost ? Do you know the

town ?

Mr. Gearin: Just a minute. I am going to ask

my engineer about that.

(Discussion off the record between counsel.)

Mr. Gearin: It is by the mileposts, Mr. J)eiie('ke.

You would have to get a map to tell you the mile-

posts.

The Witness: That is milepost 74() wheir the

detour was built, just a little over. MiI(i)ost 748 is

just beyond it-

Mr. Denecke: 746-748?

A. Just east of 746, just east of 74S wlieir th.y

went oft* the track of thc^ detour.

Q. That particular area, Mr. Cljnk. j>ii«»i- to \W
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time that the construction, when the detour was put

down, how many men were [157] employed by the

Southern Pacific in maintaining that track?

A. Pour, that is, four on that section.

Q. What was their job, replacing ties, putting

in more ballast, straightening rails ; does that about

describe it?

A. Well, they didn't do much rail straightening.

Q. I am talking about that road work.

A. Well, just what w^e call general maintenance,

raising it up, putting in ties, general track work

such as straightening bolts.

The Court: How many miles of track did they

have under their supervision and jurisdiction?

Mr. Gearin : You mean this section ?

The Court: Those four men.

Mr. Gearin : They went from 746 to 750.

The Court: How many miles is that?

The Witness: That would be about 16 miles,

wouldn't it?

The Court: Sixteen miles?

The Witness: Yes.

The Court : Pour men took care of 16 miles ?

The Witness : Pour men and the foreman.

Mr. Denecke : 746 to where ? I did not catch that.

A. 750. That was the entire section.

Q. (By Mr. Denecke) : Isn't that four miles

?

A. No, that is this whole section. You see, we
havv- our tracks going in sections, and this is what
we call the Detroit section, [158] 118, that went from

736 to 750.
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Q. 736^

A, 736. Did I say 46? I meant 36.

Q. Well, then, that would be 14 miles, wouldn't

it? A. Yes, 14.

Q. During the time, after the eonstructioii

started the only work done by you and Mr. Ross

was aiding the Kuekenberg crews in reijairing dam-

age ; is that correct ?

A. Well, yes, I used to go up through there and

do some little work like straightening some bolts

or something like that, at times when I would see

something loose, and throw out rocks, somethinir

like that, if there was a few rocks in the track.

Q. Do you remember how many years the detour

was on the road—or the planking, the plank detour

is what I am talking about.

A. Well, it was put in there in the fall of 1947,

I guess, and is still in there as far as I know.

Q. Put in in the fall or summer of 1947 ?

A. I think it was 1947, I think is what it was.

Q. How long was it used, approximately?

A. I don't know. I think they went off there

in the s])ring of 1948, wasn't it? I don't ivniciiibc]'

now. I couldn't say.

Q. About a year and a half; was it not?

A. T would imagine something like that. 1 wciihl

not say for sure.

Q. Was there just one crew, or wasn't theiv two

crews that took [159] care of this so-called I)(»ti«)it

section before i\w work started, befoi'e the road

work started?
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A. Well, there was another crew that went on

from 36 on down, yes.

Q. But there was just the one crew between

mileposts 736 and 750? A. Yes.

Q. Did you work on the crew prior, on the De-

troit crew?

A. No, I worked on the crew below, but we went

back and forth along there.

Q. About how many ties per month would you

replace? I am talking about before the road work

started.

A. One crew? Well, we figure on about 10 ties

to the man in eight hours.

Q. I mean, how many would you normally re-

place in a day or week?

A. Thirty ties or 40; four men, 30 or 40 ties a

day. Of course, that depends a lot on where they

go in.

The Court: He does not understand, I do not

think.

Mr. Denecke : I am talking about before the road

work started. Every day would you replace 30 or

40 ties?

The Witness: Oh, no, not every day.

Q. That is what I am asking, Mr. Clark, so take

any period you went to work a month, and I am
talking about before the road work started, about

how many ties would you usually replace?

A. Well, that is a pretty hard question to answer

ix'cn.nse sometimes we do not put in any. Lots of
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times we don't just [160] go out and put ni ties all

the time.

Q. Say in a month, about how many ties on tlir

average would you replace?

A. Oh, say, a hundred, from 50 to a hundred.

Q. How about rails? On the average, about how
many rails would you replace in a month ?

A. Oh, gosh, we would not replace a rail every

couple years, three years.

Q. How about ballast?

A. Well, not too much ballast. They went

through there during the war. That track was all

put up in ballast during the war. We did not have

to do it any more.

Q. What other type of track maintenance work

did you do there before the road work started ? You

said you replaced ties and rail every once in awhile.

What else did you do ?

A. Well, just tightening bolts once in awhile,

you know, and go along, sometimes, why, when tli(^

train keeps going around these curves, you know,

just keep crowding and they will make the i^auue

wider, and we will pull it back into place.

Q. On the Sardine Creek derailment theic did

you examine the flanges on the trucks of the car or

cars that were derailed?

A. Yes, I examined them, but as far as that uoes,

I am not a car man, I am a track man.

Q. I see. They were worn some, thin?

A. They were worn sonie, but the car man, 1 saw
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him putting [161] the gauge on, and it was all right

yet, although they were worn some.

Q. Ordinarily, did you use a pick-up taking the

trains through the detour there ? A. Yes.

Mr. Denecke: That is all, your Honor.

Redirect Examination

By Mr. Gearin:

Q. Mr. Clark, while you were there any occa-

sions when the S.P. crews would come up and do

work?

A. Yes, we had the Detroit gang there, I think

once, and I think I had the Mill City section gang

there once or twice, the Mill City section gang was

there.

Mr. Gearin: That is all.

(Discussion off the record.)

The Court: Now, does this complete the testi-

mony on the question of what happened on the field,

in other words, the testimony on accident or lack

of accident except for one additional witness of

Mr. Powers from the Bureau of Roads'?

Mr. Powers: Either that or I might put Mr.

Krill on, and I would introduce the contract in

evidence, which would ])e of some help to your

Honor, to see what was anticipated by the contract.

If there was no objection, I would offer that in evi-

dence now.

The Court: All right. [162]

4
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Mr. Gearin: Your Honor, may I direct one in-

quiry to the Court? With respect to the counter-

claim of Southern Pacific Company as tlie only

thing we have established, so far attempted to

establish the fact that certain materials were fur-

nished and certain work performed by Southern

Pacific Company, it is my understanding' that the

question of that will be reserved and that there will

not be necessity for any more testimony and that

your Honor only wishes to hear what happened out

in the field.

The Court : Yes, if you have a witness from San

Francisco who can testify as to the damage or

value, and if you have some witnesses from Eugene

and if the testimony is not very long, we will hear

that.

(Further discussion off the record.)

The Court : We will recess.

(Noon recess taken.) [163]

Afternoon Session—2:00 P.M.

(Trial resumed.)

The Court : Mr. Powers, do you have your addi-

tional witness here?

Mr. Powers: No, he is not here, and the wit-

nesses from San Francisco, they g(^t up in this

territory frequently anyw^ay, and it is pai't ol" their

territory, and they like very much to coin.- to Oiv-
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so we will rest at that. [164]

WENDELL C. STRUBLE
recalled for rebuttal testimony, testified as follows:

Direct Examination

By Mr. Denecke:

Q. Mr. Struble, I would like to call your atten-

tion to what happened at Station 699. This was on

April 9th. The evidence, at least there has been

some evidence that a portion of the old road fell on

the track there. Did you see this dirt on the track ?

A. Well, I couldn't recall the dates any more,

but I do recall that about that station there was a

portion of the railroad cut, that is the back slope

on the railroad cut, that slipped in on the railroad

track.

Q. That was about this time; is that correct?

A. Well, I couldn't—it has been five years since

I have looked at those things.

Q. Did you observe those with Mr. Lind?

A. Yes, I looked at it, yes.

Q. Did you know where the debris came from

that was on the track there ?

A. Oh, yes, it definitely came from the side of

the railroad cut, a vertical rock cut that—well, you

could see where it slipped off.

Q. Do you know at the time that it slipped

whether or not any work was being done in that

vicinity by the Kuckenberg crews? [165]



Hartford Accident d: hulcmnitij Co. 219

(Testimony of Wendell C. Stnible.)

A. Well, I don't just recall what time of the day

it slipped, l)ut there had ])een work in pro^*ess

immediately above it. I mean we were eompletinij^

the roadway cut above there and had done woi'k,

blasting above, but I don't—I think it eanie down

during the night or early morning, and T do not

think the equipment was working.

Q. Was there any vehicular traffic on the road

above it there early in the morning or night ?

A. No, nothing but construction traffic. The

road w'as not open at that time to higliway traffic.

The highw^ay traffic w^as routed on the railroad de-

tour at that time.

Q. Are you in a position to say, Mr. Struble,

w^hether or not in this particular area a train going

by on the track there could cause a slide to occur?

A. Well, I do not think anybody could answer

a question like that. I do not think— I think that

would be impossible, to answer it.

Mr. Denecke : That is all, your Honor.

Cross-Examination

By Mr. Gearin

:

Q. Mr. Struble, this sli]) on the cut that went

on the track, there had been blasting in the imme-

diate vicinity, had there not, sometime prc\ ioiislx /

A. Immediately al)ove it, yes, sii*.

Q. Yes, and isn't it (juite ti'ue tliat on occasion-

where you [166] have blasting on a j)oint adjacent,

that sometimes it does not take bnt vciy little vibin
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tion or even construction traffic to make a slide start

to go or fall some place close by? Doesn't that hap-

pen quite frequently ?

A. I don't say it happens too frequently below

the grade. It happens more often above the area

that you are working in.

Q. You could see where it could happen?

A* Nature can do lots of things.

Q. You cannot really say what the cause of that

was, can you, Mr. Struble ?

A. No, I do not think that—no, I don't know

what definitely caused it.

Mr. Gearin: Thank you. That is all, sir.

Mr. Denecke : That is alL

The Court: Isn't it more reasonable to believe

that—or is it more reasonable to believe that the

falling earth or this slide was caused by the blast-

ing than by the movement of trains below the point

the slide occurred?

A. Well, I think it would be reasonable to as-

sume that, yes.

Q. Assume what?

A. That it would be more reasonable to think

that it was caused from blasting rather than train

movement.

Q. What about natural causes had there been

no blasting?

A. Well, I don't know. That railroad cut that

we are talking about had been constructed for prob-

ably 2e'5 or 30 years. I mean [167] it was—^I don't

know when the railroad was constructed, but many
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years ago, and it has held up throughout that peri(.(l.

Q. Is it reasonable to assume that if it held up

for 25 years that it would have continued to iiold

up but for the blasting or some other incident of

that kind?

A. That I couldn't answer. Nature does lots of

funny things. We get slides sometimes where you

never think you will get them, and, well, I just

don't know. I couldn't answer that, but T do know-

that it came down.

I do know that we did have that slip off the side

of the railroad cut that perhaps took one of the big

shovels they had there, I think, the l^etter ])art of

two shifts to take it out, perhaps a couple thousand

yards or in that—we didn't try to determine the

volume because we decided we would not pay for it.

We did not pay for it, so I don't know just what

came down.

Q. Tell me what did you pay for and what didn't

you pay for it, or how did you determine that i

A. Well, it was—it is just the way oui* di^pai't-

ment ruled. If the slide had come above our road-

way, we would have paid it, but in that it devel-

oped below the area we were working in, we figuied

it was not our responsibility. That is the way we

ruled.

Q. Does that mean that you ruled it was the

responsibility of the Southern Pacific ? [168]

A. No, sir, it is

Q. Either the (loveriunent paid tor it oi Hir

Southern Pacific would pay for it.
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A. Well, in this case we perhaps ruled that the

contractor paid for it because he took it out.

Q. Took what out?

A. He removed the material that slid down.

Q. Was he not obligated to remove that under

his contract?

A. Well, he was obligated to keep the tracks of

the Southern Pacific open to traffic, and that was

an obstacle that had to be taken out before they

could move trains.

Q. I think you do not have to determine whether

the Government was right or wrong in not paying.

A. Well, we had some arguments about that with

the contractors.

The Court: Are there any further questions?

Mr. Denecke: No further questions.

Mr. Gearin: No questions.

Mr. Powers: No.

The Court: That is all.

(Witness excused.) [169]

HENRY A. KUCKENBERG
called as a witness in behalf of plaintiff, having

been first duly sworn, was examined and testified

as follows:

Direct Examination

By Mr. Uenecke:

Q. Mr. Kuckenberg, you are one of the plaintiffs

in this case as one of the partners in the Kucken-
berg Construction Company? A. I am.
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Q. How long have you been in tlie eonstnictiun

]jusiness ?

Mr. Gearin: We ^Yill admit Mr. Kuckenber^'s

qualifications. He is an expert in tlie field ot* con-

struction work.

Mr. Denecke: Will you answer the question,

please?

A. I have been in business for myself since 1922.

Q. Prior to that time were you in the construc-

tion business ? A. Yes, about, oh, six yeai-s.

Q. Have you had, either as someone else's em-

ployee or when you were in business for youi-self,

have you done work generally similiar in character

to this work on the North Santiam?

A. Yes, yes, we have.

Q. What other general projects like that; name

one or two of them, would you?

A. Well, we have had hundreds of jobs all over

Oregon, Washington, and California. [170]

Q. I was thinking particularly of jobs similar

in nature to this.

A. Well, we had a job just two years piu'vious

to taking on these four contracts just west oi' A,

let's see, A4-2—no, just west of the fii*st of the four

contracts.

Q. That was for the State of Oregon ?

A. That was a state contract, yes.

Q. That involved the relocation of the hi-liw.iy

around a dam and a reservoir, did it !

A. Well, it was west of the dnni. It woiiM 'e
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possibly, oh, four miles west of the dam where this

other road is located.

Q. Was the terrain in that area where you

worked for the state generally similar to the terrain

where this A24, A2 was?

A. Well, generally speaking it was. Some parts

of it, some parts of that contract was not quite as

restricted as far as the canyon is concerned, but the

terrain is practically similar as far as the nature

of the material.

Q. Did you inspect this scene of this work prior

to the time that you submitted your bid?

A. Yes, we did. r_

Q. About how often or how many times did you

inspect it?

A. I think I was down there twice before we

bid it, on two different occasions. One time I think

I was down there two days and the other time pos-

sibly one day.

Q. Did you OK, inspect and approve the bid

that was put in [171] by your concern?

A. Well, we have engineers. Mr. Lind was our

general superintendent on that job, and between

Mi*. Lind and our engineers and myself the bid was

made up, and I think it is customary, and I think

I did OK the final figures, yes.

Q. This job was bid when; do you recall?

A. Well, as I recall it, it was in February of

1947.

Q. When was the contract let, if you recall?

A. I think it was either April or May. Now, it
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took a little longer than normal to let this contract.

As I understood it, the funds were not available at

the time that the contract was let, and there was

(juite a bit of correspondence, as I undei^tood it

now, between the Bureau here and Washinaton

getting the authorization to let the contracts.

Q. Did you do anything about procuring insui'-

ance on your operation of this particular job?

Mr. Powders: We wall object to that. That does

not go into the question of accidents, your Honor.

Mr. Denecke: It does not do w^hat?

Mr. Powers: It does not go into the question of

accident. We have closed our case on the basis we

are trying out w^hether these matters werc^ acci-

dental in nature.

The Court: I suggested a little while ago that

Mr. Denecke bring up the rest of his witnesses on

this question, and I think he is producing Mr.

Kuckenberg and the insurance man [172] at my

suggestion.

Mr. Denecke : That is correct, your Honor.

The Court: And that is the reason why I ask(Hl

you to produce the two men that you haw here.

It seems to me that we are not going to be able

to determine the scope of the insurance, as to

whether or not this is an act within the meaning

of the policy, unless and until we find ont whether

or not the w^ord '^accident'' as contained in the

l)olicy means the yery thing about which they are

talking. I mentioned earlier that from tlie leual

Doint of view whatever Mr. Kuckcnbei- iuu\ the
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agent for the, or the broker for the Hartford may

have agreed upon may be immaterial as far as the

determination of this lawsuit is concerned, but I do

not want to prejudge that. I want to see what they

have to say about it.

Mr. Powers: Well, the two people that actually

were on this, if it was a question of interpreting

the policy of what an accident is, an occurrence is,

we have deliberately kept from bringing two people

up from San Francisco. We talked to them this

noon, told them until this accident came up, why,

they would not come up. These men are something

else. Mr. Krill is a claims man and that sort of

thing, so we are here on the accident, and I didn't

understand this earlier business about it.

The Court: I thought you told me earlier that

you had a man in Idaho? [173]

Mr. Powers: We have a man in Idaho that

talked with Mr. Lind. It was the man, Mr. Forbes,

engineer down at the job. We didn't bring him here

because it had something to do with the policy, you

see. He was not there, and when you mentioned

what you have said here about the accident, that

it was a matter of repeated occurrences, 59, see, we
have devoted our testimony

The Court : Is that a man from Idaho ?

Mr. Powers : The man from Idaho was down on

the job and had talked to Mr. Lind one time.

The Court: I am not interested in that.

Mr. Powers: Yes. Then in addition to that we
have two witnesses that we have had going to fly
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np, if need be, if we were goin^; into the difference

between occurrence and accident. Jt is a lei^al

interpretation because courts have construed these

things, and when we started the cases it was my
understanding that, by stipulation of counsel, un-

less this was an accident no recovery can be had.

They have repeatedly stated it in open court, so we

have not gone in, and I am not prepared to go into

this particular question at this time, your Honor.

In other words, if it were held to be not an acci-

dent, then there just would not be any hiwsuit, as T

see it, and I think they have agreed to that.

The Court: What is an accident witliin tlie

meaning of the policy? [174]

Mr. Powers: Well, the courts li.ave ])laced a

very—they have placed definitions u])oii occurrence

and accident. That is what I thought T would fur-

nish your Honor, a brief on the law on whethci*

these policies have been up and been determined

and been considered by the courts before as to what

constitutes accidents. We have brought in all tlu^

evidence we had that is available as to what went

on down there, and we thought from that that the

Court could determine whether it was an accident,

that these things constituted accident, oi* whether

they were mere occurrences which were reasonai)ly

foreseeable. That, I think, is the test laid down.

The Court: Well, I may have misled you on

that, ])ut during the year and a half that this case

has been before me I have heard a l(»t (»t state-

ments. Amono- the statements that weic made wns
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one that, I think, one of the officials of Jewett,

Barton, Leavy & Kern wrote this policy, and I

know that they are connected with the Hartford,

or maybe they are brokers. Now, at one time I

believe that it was the position of the plaintiff that

the policy should be reformed. I do not know

whether that contention has been abandoned or not.

Mr. Powers: I do not think it has been aban-

doned, but it has no significance if these were not

accidents because there are several collateral ques-

tions about notice and that sort of thing, and then

their understanding later about the type of policy

it was, but, in any event, unless they [175] could

show an accident here, why, there is just no liabil-

ity. I think that is what we practically all agreed

to, and that was the purpose, I think, in limiting

it at this time to that question.

The Court: Well, I can see if the president of

the Hartford made a deal with Mr. Kuckenberg and

said, '^We will regard these things as accidents,''

the Hai-tford would be bound by it.

Mr. Powers: They made no such contention as

that.

The Court: Well, I do not know yet.

Mr. Powers: There is nothing in the Pretrial

Order or no basis for that. The only basis for it

was that they wanted the reformation of the policy,

but even with the reformation they do not contend

they could recover unless there was an accident.

The Court: Perhaps I have your contentions

wrong. I understood that one of your contentions
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was the Mr. Kuckenberg and Jewett, Barton, Lcavy

& Kern entered into a contract in which it was

agreed that the policy issued would cover the pre-

cise type of occurrence about which you have

brought some evidence into court. Is that your

contention ?

Mr. Mautz : That is right.

Mr. Powers : That is not in the Pretrial.

Mr. Denecke: I do not know, your Honor,

whether it goes so far as to cover whether there

was an understanding on every specific kind of

event that took place there. Our contention is, your

Honor, that Mr. Kuckenberg and Mr. Leavy [17()]

here at the time the policy was written, that Mr.

Leavy was studying, and I do not know wliethcr

anybody else from Hartford studied or not, this

particular contract involved here, and on the basis

of that issued and sold the insurance policy that is

here involved and to protect against this particular

kind of loss.

The Court: Well, I am going to overruU^ the

objection and let the witness testify.

I might tell you that one of the princij)al reasons

why I am letting him testify is that from what I

have heard it does not look like an accident to nie,

and before I require Hartford to brinu- up their

other men to testify on it T will see wliat kind nf

a case plaintiff can make out.

Mr. Denecke: Would you read that last (|ue<-

tion, please?
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(Last question read by the reporter: ''Did

you do anything about procuring insurance on

your operation on this particular job?")

A. Yes, we did the job, and we took the specifi-

cations to Jewett, Barton, Leavy & Kern, or to Mr.

Leavy, and asked him how much it would cost to

write this particular insurance, and he studied—as

a matter of fact, I think we left the proposal or

specifications with Mr. Leavy there for several days.

That is customary on every job that we bid of that

character. We do that very thing.

Usually the insurance company study it over and

go out on [177] the job and look over the hazards

and then quote a price on it. Normally, we carry

Public Liability and Property Damage for our con-

tracts, but this contract required an additional

policy. Now, w^e had the same policy and the same

type of contract with the railroad on a state con-

tract that we had. It just so happened that one of

the other insurance companies wrote or had that

insurance—I think it w^as Continental Casualty

—

and we had perhaps, oh, a half dozen or maybe

eight accidental damages of the same character that

we had on this contract, and the bills were sub-

mitted, and on that particular job the railroad

company

Mr. Powers: I object to what occurred on some

other job. We have no way of checking that, your

Honor. The policy might be different, and we just

have no way of getting down to any specific proof
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or way of disproving a vague statement like that.

It would have no bearing here.

The Court : Who wrote that other policy ?

The Witness: The Continental Casualty.

The Court : Who is the broker ?

The Witness: Tomassene.

The Court: Down at Jewett, Bartlett?

The Witness: No, Tomassene has his own office,

but on this particular—on this job here Tomassene

had half of the insurance, and Leavy had the othi^r

half on these four contracts, but the state job before

that Tomassene wrote the bid bond and [178] wrote

the insurance, and that was covered in Continent<d

Casualty, but it was exactly the same type of con-

tract with the railroad and the same type of bond

was required.

The Court: Go ahead.

The Witness: And on that job, as I say, we had

eight or ten accidents, accidental damages of the

same nature and character that we had on our Unw

Bureau of Public Roads contracts.

Q. (By Mr. Denecke) : Was that damage to the

railroad track and right-of-way, Mr. Kuckenberu- .'

A. Yes, damage to the railroad tracks, and tlie

bills were submitted to the insurance company, ami

they were paid.

Mr. Powers: We will object to that, too, unless

we see the policy. There is a variation in ])olicies.

The Court: We are just getting the backm'onnd

here. Go ahead.

The Witness: We have always caii'ied that in-
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surance, and there was no reason for us to feel that

we would not be protected and covered on this par-

ticular job. The jobs are very much of the same

character, and we spoke to Mr. Leavy about it. He
was informed early in the work of the accidents,

and I think around the first of the year or shortly

thereafter the Hartford were talking then of can-

celing the insurance because they told me that they

were going to face a big loss down there. Then I

think [179]

Q. Who told you that, do you recall, Mr. Kuck-

enberg ?

A. Well, I think Mr. Leavy told me that.

Q. Well, now, getting back

Mr. Powers: Now, I will object to that.

The Court: Who were those that might have

told him?

The Witness : Mr. Leavy told me that, and he is

a special agent, and the attorney, in fact, for the

Ha7'tford. That I know.

Q. (By Mr. Henecke) : Getting back to when
this insurance that is involved here was first issued,

had you dealt with Mr. Leavy or Jewett, Barton,

Leavy & Kern prior to this time as far as your insur-

ance was concerned?

A. Xo, that was the first job that they wrote for

us. as far as I remember.

Q. Did you have any discussion with Mr. Leavy
prior to the time this insurance was issued about

th(^ ty])e of losses or what losses this particular

policy would cover? A. Yes, I did.
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Mr. Powers: Just a moment, T will objer^t to that

on the basis that they are att(^m])ting now to ('lian,e:e

by parol evidence a written document whicli is ?i(.t

subject to change by these subsequent discussions

and talks. He said he had his talk with Mr. Leavy

afterwards, and the policy itself would i)rovide

otherwise. You cannot change, an agent cannot

change the terms of his policy, and unless some-

thing is in writing he could not [180] go around

and change the terms of his policy, so we ob/ject.

The Court: Was this a conversation after tlie

policy ?

Mr. Denecke : Prior to the issuance of the policy,

your Honor.

Mr. Powers : His last discussion was subsequent.

That is where I got the date.

The Court: Go ahead.

The Witness: Yes, I talked to Mr. Leavy pi-ior

to placing the business with him, told him what our

experiences had been and how the other companies

had handled it, and he told me that any accidental

damage was covered by this policy.

Q. (By Mr. Denecke) : Did you make any men-

tion to Mr. Leavy of what sort of protection you

w^anted on this particular job by the insurance?

A. Yes, we wanted full protection for an\' acci-

dental damage.

Q. Did you go into details as to that damage to

the railroad or not?

A. Yes, we felt that we had ordinaiy insurance,

botli Liability and Property Dania.-e, but this wa<
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a special policy to cover the damage to the railroad.

Q. There were two policies issued; were there

not ? A. Yes.

Q. One was to, naming your company, and the

other was naming the Southern Pacific as the

named assured'?

A. I think that is correct. [181]

Q. You paid for both policies?

A. We paid for both policies.

Q. Did Mr. Leavy make any response to you

—

this is prior to the issuance of the policy—did he

make any response to you ? Did he make any state-

ments to you as to the coverage of the policy nam-

ing—to you of the policy to be issued by Hartford,

as far as its coverage for any damage to the rail-

road or railroad right-of-way?

Mr. Powers: Same objection. The policy speaks

for itself. It cannot be varied by parol evidence.

The Court: Objection overruled.

The Witness: Well, he told me it would cover

any damage to the railroad tracks, to their rolling

stock, or any of the railroad property; that the

policy would cover it.

Q. Was that the—was it your intention to pro-

cure

Mr. Powers: Well, object now. You can ask the

witness questions, but you are putting words in his

mouth now, what his intention was. You can ask

what was said.

Q. (By Mr. Denecke) : Was it your intention,

or what was your intention as to the type of cover-
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age that you intended to procure ])y this pai'ticulnr

type of policy with reference to damage to the

railroad?

A. Well, we wanted full protection for any

damage that was sustained from our o])erations, to

the railroad.

Q. You stated that Mr. Leavy had studied your

contract with the Bureau of Pu])lic Roads? [1<S'2]

A. Yes.

Q. Prior to the issuance of tlie i)()licy. or did

Mr. Leavy at any time state to you that the policy

t]iat was issued to you would not cover damage to

the railroad? A. No, he did not.

Mr. Gearin: I think that is a little leading, your

Honor.

The Court : All right, he has answered it already.

Q. (By Mr. Denecke) : Mr. Kuckenberg, you

had occasion to go to this job many times, I take it,

during its progress? A. Yes, I did.

Q. And are you personally familiar with some

of the damage that occurred up there?

A. Yes, I am.

Q. On the basis of your experience in construc-

tion work, from blasting particularly, do falling

rocks on occasions go some great length from the

])lace that the blasting is done?

A. Yes, I have had rock landed, oh, sometim(\^,

oh, 600 feet from where the blasting occuri-ed, and

we have had tremors go as far as a mile from tbe

blasting.

0. When rock vas blasted in this iJiii'ticr!;;!'
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area on the side of the slope there, where did the

—

or what happened to the great bulk of the rock ?

A. Well, ordinarily good shooting, I would say

you load your holes with just enough powder that

you raise your rock or whatever you are shooting,

just raise it up enough so that it [183] settles down

and you do not lose too much from a shot of that

type. You lose a few sometimes, but not too many.

Q. In blasting this particular operation, how did

you plan to protect the railroad against damage?

I don't mean by insurance or anything else, but

physically, iii the operation to protect the railroad

from damage?

A. Well, we did everything that we could. We
covered the track with sometimes as much as four

feet of earth to protect it. We built barricades in

other places, and other places we would doze up

the path so that if rock came down it would, stop

when it hit this sort of wall that we would build

up there with either earth or rock, and we used

every precaution that we could to protect the rail-

road.

Q. This wall that you speak of

A. Well, it was kind of a dike that we built up.

We just dozed the path so that when the rock would

come down it would stop. Some places we couldn't

do that, but where we could do it we usually did

that.

Q. Do you know from your own knowledge from

your inspection of the job there, Mr. Kucken])erg,



Hartford Accident & Indemnity Co. 237

(Testimony of Henry A. Kuckenberg.)

whether most of the rock coming down theiv did

any damage to the railroad?

A. Well, most of it didn't. That is for certain.

A percentage did. I think my statement would he

the same as Mr. Lind's that possibly, oh, maybe a

very small percentage of it would damage the [1S4]

track.

Q. Mr. Kuckenberg, you have heard all the testi-

mony here, and you know w^hat the issue is con-

cerning whether or not this occurred by accident.

Is there anything else that you observed on the Job

that would be of any aid to the Court in deteiniin-

ing that issue?

A. Well, as I have stated, we have carried this

insurance for a good many years. We have had

damage on railroads. We have had damage on

houses from blasting, and the insurance comj)any

has always paid on a policy of this sort. This one

particularly, as we understood it then and as we

feel now, was written to protect any damage to the

railroad. On this particular job T have seen rocks

that—I have been driving along the railroad tiack

on the detour and have seen rocks coming down the

side of the hill, and w^e were not even workinu'

there, and certainly you couldn't tigure anythiim

like that happening before you bid a job, and def-

initely, in my estimation, that is an accidental

damage if it comes down and damages something.

We certainly didn't stir it uj), but it is on oni- con-

tract, and w^e are resi)onsi])le for it, and it wc are

responsible for it the insurance company takes that
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liability off our hands, and that is the way we have

always bid a contract, that they are simply taking

that off our shoulders.

Mr. Denecke: That is all, your Honor.

The Court: All this testimony has come in sub-

ject to your objection. [185]

Mr. Powers : Thank you, your Honor.

Cross-Examination

By Mr. Powers:

Q. You stated in your discussion with Mr. Leavy

that he was to issue a policy to cover accidental

damage; is that correct?

A. Yes, damage to the railroad.

Q. Yes, accidental damage. A. Well

Q. Do you maintain this is anything but acci-

dental? A. It is all accidental damage, yes.

Q. That is what you are claiming?

A. Yes.

Mr. Powers : That is all.

Cross-Examination

By Mr. Gearin:

Q. Mr. Kuckenberg, your discussions with Mr.

Stuart Leavy, senior partner of Jewett, Barton,

Leavy and Kern, were to the effect that you were

to obtain insurance to protect the Southern Pacific

for all damage as required by your contract?

A. That's right, that's right.

Q. That is what you tried to do and attempted
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to do, was to get insurance which would i)ay South-

ern Pacific Company for all damage in an}' way
occasioned by your activities?

A. Which is covered by our contract; that's

right.

Q. That's right? [186] A. Yes.

Q. In other words, if something moved down
and damaged the track, that is covered by insur-

ance? A. That's right.

Q. You were bound by the contract witli the

Pul)lic Roads Administration to secure that type

of coverage and insurance i)rotection for the rail-

road? A. That is right.

Q. And that was the second policy that you

obtained in order to—that bore the named insured,

and names of the Southern Pacific Company and

the Western Union Telegraph Company ?

A. That's right. I think that is restricted, how-

ever, to our work and covered by the contract. That

is, we are not responsible for damage that someone

else causes.

Q. That is right, if somebody, some bystander

throws a rock over the embankment and hits a

brakeman down below, that is not liability on yon i

A. That is right.

Mr. Gearin: I have no furthei' questions.

Recross-Examination

By Mr. Powers:

Q. That same thing rcfenrd to accident, didn't

it? A. I think the contract speaks for itself.
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Mr. Powers: Yes, I do, too. Thank you. That

is all.

Mr. Denecke: That is all.

The Court: That is all.

(Witness excused.) [187]

HARRY M. WILLIAMSON
called in behalf of defendant Southern Pacific Com-

pany, having been first duly sworn, was examined

and testified as follows

:

Direct Examination

By Mr. Gearin:

Q. Mr. Williamson, what is your occupation'?

A. At present I am Assistant Engineer of the

maintenance of Southern Pacific Company.

Q. Is that confined to any one division?

A. I have the Pacific System of the Southern

Pacific.

Q. Covering what states?

A. Covering Texas, New Mexico, Arizona, Cali-

fornia

The Court: All right, start in asking him the

questions.

Q. (By Mr. Gearin) : Are you a registered en-

gineer? A. I am.

Q. For the State of Oregon? A. I am.

Q. Were you familiar with the operations which

we have discussed here in the relocating of the high-

wav? A. I was and am.
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Q. What was yonr job at that timi^ with Soutli-

ern Pacific?

A. I was Assistant Division Eivi^ineer foi- tlie

Portland Division Headquarters at Portland.

Q. During that period of time that the opei-.-i-

tions were being carried on did tlie Southern Pacitic

expend labor and materials [188] in connection with

its traffic? A. On this job, yes, they did.

Q. For what purpose?

A. To correct damage that was done by the con-

tractor in his activities on it.

Q. Was any labor and material expended or

furnished for ordinary maintenance during the

period of this work?

A. No, all the equipment, all the materials was

furnished the contractor.

Q. Was there any ordinary maintenance caiiied

on, and if not, why not?

A. Not in this detour area. The planking that

was placed in there by the contractor at the outset

precluded the possibility of what we term ordinary

maintenance by that, going in and picking u]) a tie.

Q. What preparation, if any, was made for the

job that was going to be done there in connection

with relocation of the highway?

A. Prior to the planking of the railroad, why,

our section forces went through and changed onr

ties that we considered would not hist through th.-

period of detouring, and serviced up th(» railroad so

that it would stand a lack of maintc^nnnce foi- the

antici])ated period oT detouring.
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Q. How long would that track have, in its con-

dition prior to planking, lasted with ordinary rail-

road use without being repaired, without any major

repairs? [189]

A. Would you state that question again? I am

sorry, I didn't get it.

Q. How long would that track have been able

to hold up under ordinary use without any great

repair work to do ?

A. Well, with the normal operation we have up

there it would probably go a couple years. They

would probabl}^ have to take up a few joints, but

generally speaking, it would not require any work

to speak of.

Q. Were you familiar with the detour area?

A. Yes, I was.

Q. What was the effect of the operation of

vehicular traffic on the track?

A. It was very severe upon the track for several

reasons. The vehicular traffic, which consisted not

only of automobiles, but very heavy commercial

trucks hauling veneer and plywood from Idaho,

they would traverse, ai^d because of the rails being

centered, why, it was necessary for the highway

traffic to either straddle the rail on one side or the

other which, of course, puts an unbalanced load on

our tie structure and depressed our track on one

side or the other, and we got what we considered

in trainmen's terms very rough track. It was out

of level, out of surface, and it was very rough.
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Q. How wonld that compare, that ty])e of use,

Avith ordinary train use?

A. Well, it would ])e much greatly accelerated,

the deterioration [190] of the track, ))ecause this

vehicular traffic, these heavy loads of contractor's

equipment occasionally go u]) it, his Tournapulls

and dozers, and it affected the track structure a

great deal more than the train.

Q. Mr. Williams, when tracks are i)repared are

they prepared for a centered load, on-ceutcu' load-

ing, even distribution between the ties or rails !

A. Oh, yes, the rails are centered on the ties. I

mean the bearing surface is equally distributed.

Q. Were you familiar with the Sardine Creek

derailment? Do you know a))out where and when

it occurred?

A. Sure, I am familiar with that location.

Q. The river side is on which side of the track,

high or the low side?

A. Well, it is on the inside of the curve. We
speak of the low side of the curve as being the

inside and the river would be on the low side of

the curve.

Q. Were you familiar with the point of derail-

ment ?

A. Yes, the general location of it, yes.

Q. Mr. Williamson, assuming a derailmcMit at

th(^ point of derailment on the low side of the ti-ack

at a point where a joint was mad(s and assuiuiim

further that there was a thin Hange o\' a tiuck of

a car that was derailed, do you have an ()i)ini(m
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based upon your experience and training as to the

cause of the derailment?

A. Well, from the testimony that was [191]

offered

Q. You have to answer that yes or no.

A. Yes, yes, I have an opinion.

Q. What is your opinion?

A. My opinion would be that the condition of

the flange on the low rail which is a lapped, a

lapped joint. A lapped joint in railroad terminol-

ogy, the gauge side of the inside of the rail, it is

not continuous. In other words, one rail is butted

up against the other, and there is a horizontal lap-

ping there, so if a flange would come along that was

sharp or it was a flat contoured flange, would come

up against the butt end of the rail and strike it,

there would be a possibility or probability of de-

railment.

Q. Were you familiar with the condition of the

track and the detour at Sardine Creek at the time

of the derailment?

A. I was familiar with the—I was familiar with

that in a general way, I can say.

Q. What was its condition?

A. It was A'ery rough like the whole entire de-

tour area.

Q. Did the condition of the detour at that point

cause you any apprehension as to the safety of the

trains ?

A. Yes, we were quite concerned. As a matter

of fact, we reduced the speed of our trains through
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the area, one reason being-—we reduced them t'roni

our normally bulletined operation speed of 15 miles

an hour to eight, one reason being because of the

condition of the track, and the second, of course,

we were [192] apprehensive of rocks falling down

in front of them. A lower speed would give them

more time to stop.

Q. Do you have an opinion as to whether or not

the condition of the track prior to the derailment

—

strike that—do you have knowledge of any track

or steel rails being furnished Kuckenberg Construc-

tion Company for the repair work I

A. Yes, I do.

Q. Were those tracks or rails paid for ]

A. No, sir ; no, sir. There is three thousand feet,

some three thousand feet, I think, we furnished the

material.

Q. Were you familiar with this road ])ri()r to

the time that the Kuckenberg interests came in

there and started the highway relocation I

A. Yes, we had been operating up there for

many years.

Q. What is the slide history in tliis area, Mr.

Williamson? Do they have rocks, boulders, trees,

stumps, on the roadway very often ?

A. No, rather infrequently. Of course, in the

previous winters we have had trees down, and we

have had rocks down, but they were very infrequent.

The line would probably be tied up on an averaue,

maybe once or twice or three times durinu' the

winter season with a stump or tree, there migiit he
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trees down that would cause trains to be delayed

and have to change our rails at what we called the

weathered line. We have it on our other branches

where the line has been in existence like that [193]

there for 40 or 50 years, and if the ground is not

disturbed, why, it gradually stabilizes itself.

Q. Now, after this w^as over, and confining my
question to the detour, what resurfacing or repair

work did the contractor do with reference to the

detour area?

A. Well, in compliance with the contract, Mr.

Struble, myself, and Mr. Lind and our Road Mas-

ter, Mr. Parker, went over the railroad in the detour

area, and we pointed out to the contractor the loca-

tions where repairs would have to be made before

we would give a release to the Bureau of Public

Roads, before we accepted the railroad in the detour

area to 1)e turned back to us, and that in turn would

release the Bureau to make payment.

We pointed those out to Mr. Lind, and the work

was done in those specific locations, and they did

not comprise a complete resurfacing or refinishing

of the detour area. There was just isolated loca-

tions that damages would occur.

Q. When they completed resurfacing, what was

the condition of the roadway with particular refer-

ence to the condition prior to the time the planks

w^ere put down?

A. Oh, it was much poorer condition than when
they planked it.
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Q. I nnderstand that you accepted the resur-

facing ?

A. We accepted the resurfacing because at that

time because of the construction of the dam there

the United States Government was purchasing the

railroad from us rather than relocate it for us be-

cause, of course, our railroad was right in the

bottom of [194] the river. It would be inundated

by the construction of the Detroit Dam aii\'\va\',

and we knew that we would not have to operate

over it for a very short time, and, consequently, v;e

accepted that, and w^e were much more lenient in

our acceptance of maintenance work that was done

than we would be had we contemplated continuinu-

operation.

Q. xVfter the sale was completed did you cvei-

operate up there again ? A. No.

Q. Is there a particular reason for that ?

A. Well, the railroad was in such shape that we

would not want to continue operating up there un-

less considerable work was done to rehabilitate it.

Mr. Gearin : You may inquire.

Mr. Powers: No questions.

Cross-Examination

By Mr. Denecke:

Q. Ordinarily, Mr. Williamson, before the con-

struction you had a regular crew that did the main-

tenance work on this section where the construction

was as well as about 10 more miles of road t

A. Yes, we did, with headquarters at Detioit.

Q. There was no regular routine niaintenanre
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done on this particular section where the detour

was for between a year and a half and two years'?

A. You are referring to the period during which

it was planked? [195]

Q. That is right.

A. No, it could not be done because of the plank-

ing. You could not get under the track.

Mr. Denecke: That is all, your Honor.

The Court: That is all.

(Witness excused.)

The Court: We will take a recess.

(Afternoon recess taken.)

The Court : During the recess Mr. Struble called

my attention to the fact that he made an error in

comyjutation and the difference between the low and

the next to the lowest bid was not $70,000 but some-

whcne around $20,000, a very narrow difference

between the two. [196]

J. STUART LEAVY
a witness produced in behalf of the plaintiffs, having

been first duly sworn, was examined and testified

as follows:

Direct Examination

By Mr. Denecke:

Q. Mr. Leavy, you have been in the general

insurance business in Portland, Oregon, for quite

a number of years ; have you not ? A. Yes.
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Q. You are a partner in Jewett, Barton, Loavy
& Kern? A. Yes.

Q. What is your official relationship to Hartford

Accident and Indemnity?

A. The firm of Jewett, Barton, Leavy & Kern

are agents of Hartford Accident and TTidemnity

Company.

Q. Can you explain what sort of agents you are

for them? Is that a general agency?

A. Well, we are called as having a general

agency contract. Actually, we are more strictly a

local agency.

Q. How long have you so represented Hartford ?

A. Well, the agency has represented them since

1914, I think, or 1915.

Q. Do you still represent Hartford?

A. Yes.

Q. The Agency? A. Yes. [197]

Q. In the winter, the early winter, the early

months of 1947 did you have occasion—you did have

occasion to discuss with Mr. Henry Kuckenberg

regarding insurance for the work that he hoped to

get on the North Santiam ?

A. Yes, I was hesitating because I couldn't le-

member whether it was fall or spring.

Q. His testimony was that he hid the joi) in

Fe])ruary of 1947 .^ A. Yes.

Q. If you have any question about these dates,

Mr. Leavy, just ask. We have had a lot of testimony,

and I think we have pretty well agreed on the dates.
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Mr. Kuckenberg gave you the bid proposal and

specifications for this particular contract?

A. Yes.

Q. Did he ask you then to provide him with

the insurance necessary to cover him against

Mr. Powers: Why don't you ask the witness

what he asked him? You are leading him.

The Court: Oh, he understands this business.

You can ask him any questions.

Mr. Powers: Well, he can say it. I don't think

he actually knows what was there—Mr. Leavy can

tell you.

Q. (By Mr. Denecke) : Mr. Leavy, would you

tell us what occurred then?

A. Well, we solicited Kuckenberg Construction

Company for their [197-a] business and also the

contract bond that came up. They already had a

blanket Public Liability and Property Damage
policy, and that expired in April, and I solicited

Mr. Kuckenberg for that particular coverage which

was a blanket Liability and Property Damage, and

that policy came into effect, I think, in April of

1947, so we pointed out—sales propaganda—some

of the deficiencies of his present policy and showed

him how much broader our contract was and more

favorable, and we persuaded him to switch his in-

surance from the Continental Casualty Company

to us, which we placed in the Hartford.

Q. Now, was there a discussion between you

and Mr. Kuckenberg as to the, his liability for

damage to the railroad and the railroad right of way
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on this North Santiam job?

A. Well, yes, there was a discussion, but I can-

not recite that in too great particular because it

was rather involved.

We had to write a policy for the Kuckenherg

Construction Company which would cover them

against injury to persons and damage to ])roperty

of others, and the contract, as I remember, also

included damage to the railroad company, and that

the railroad company would requii'e a poli(\v to he

written in their name known as a railroad i)T()te('-

tive policy. So we issued two policies. V/e issued one

in the name of the Kuckenberg Construction Com-

pany, which w^as a blanket Liability and Pi'operty

damage. Then we issued a railroad ])rotective

polic}^ in the name of the Southern Pacific, and

that took care of—the [198] railroad policy was

presumed at least to take care of the contractual

or any claims that would be brought against South-

ern Pacific arising out of Kuckenberg Construction

Compam^'s activities.

The Court: What was the name of that second

policy, a railroad what?

The Witness : Protective contingent.

The Court: A railroad protective contingent

policy %

The Witness: Well, they used twn U^vm<, yoiii'

Honor. They sometimes call it contiimvnt })oli('y:

sometimes call it protective.

The Court: Tell us what that second Mnli,v

did.
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The Witness : The second policy ?

Mr. Denecke : Excuse me. Would you like to see

the policy, Mr. Leavy ? You probably have not seen

it.

The Court: Oh, he has seen it.

The Witness: The second policy would protect

the Southern Pacific Company in case any claimant

presented claim for damage to their property or

their person arising out of operations of Kucken-

berg Construction Company.

The Court: Ask him the main question now.

Did that protect the Kuckenberg—did it protect

the Southern Pacific from the activities of Kuck-

enberg? In other words, if Kuckenberg damaged

the property of the Southern Pacific, did Southern

Pacific have any right of action against the in-

surance company?

The Witness: Well, they might construe it that

way because [199] they drew the endorsement that

went on the policy. I doubt it, but the insurance

which would protect the Kuckenberg Construction

Company for damage to the railroad was a policy

that we wrote in the name of Kuckenberg Construc-

tion Company covering their liability for any dam-

age that they did to the property of others.

Q. (By Mr. Denecke) : Mr. Leavey, the words

^^ accidental damage" and ^'operational damage''

have come up here, and you, of course, in your ex-

perience have dealt with them probably many
times. Would you state to the Court what your

purpose was in writing this particular policy with
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regard to what coverage you gave and what cover-

age you did not intend to give Kuckenberg Con-

struction Company?

Mr. Powers: Well, that would change

Mr. Denecke: Distinguish between operational

and accidental, and I am referring now to the policy

naming Kuckenberg as the insured.

Mr. Powers : That would be changing the terms

of the written policy, your Honor.

The Court: What is your binding authority for

Hartford?

The Witness: Well, the binding authority for

the—becomes by virtue of our agency agreement and

as is implied under the license, and applied under

their license, rather.

The Court: You can bind the company up to a

hundred thousand or more—I don't know what tlie

limit of your binding policy is—on standard policies

that they issue ; is that correct ? [200]

The Witness : I assume so.

The Court: Do you have any binding autlioi'ity

on unusual types of policy?

The Witness: Well, we cannot bind on a coti-

tract bond.

The Court: You cannot?

The Witness : No.

The Court : Prior to the time that you issued this

policy for Kuckenberg, did you consult with some

of the officers of the Hartford to exi)lain the prob-

lem and get additional authority?

A. Well, I don't recall, 1 think 1 consulted with



254 Henry A, Ktickenherg, etc., vs,

(Testimony of J. Stuart Leavy.)

them about the rate on it, and we made special

rates for the contract, and I also consulted with

the^ on the railroad policy before we issued it,

the railroad protective, but in the writing of the

blanket public liability and property damage for

the Kuckenberg Construction Company we had

underwriting authority to issue the policy of that

type if there was not anything unusual in it.

The Court: Are there any contract provisions

in the blanket public liability and property damage

policy that you issued to Kuckenberg?

The Witness: I didn't understand you, your

Honor.

The Court: Did you have any contract pro-

visions? Did you protect them, Kuckenberg, for

liability assumed by contract?

The Witness: Well, as set out in the policy, it

defines contractual liability for leases, spurs, and

easements.

The Court : I am not getting it. Perhaps you had

better take [201] over the cross-examination.

The Witness: I am sorry, I do not mean to be

evasive.

Q. (By Mr. Denecke) : Well, as I understood

it, if I may lead you a little bit, Mr. Leavy, your

last answer there, you covered the contractual

liability of Kuckenberg if it was due to an easement,

spur track agreement, and I forget what the third

was. A. Leases.

Q. Leases. Would you, Mr. Leavy, explain to the

Court the way in which, when you wrote up this
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policy insuring Kuckenberg as the named iiii^ured,

your intention as to what would be covered under

the policy and what would be considered opera-

tional ?

A. Well, we covered first of all bodily iiijiuy,

and the insuring clause in the policy, which is

standard, recites reference to bodily injuries as re-

sulting from an accident, and we eliminate the term

^*by accident," which the insurance clause puts it

in on an occurrence basis.

On the property damage, that is damage to prop-

erty of others which occurs through accidental in-

jury. It must be something unexpected, not antici-

pated at the time the event occurs which caused

this unexpected or accidental injury.

The Court: Accidental injury?

The Witness: Accidental damage, T mean. Par-

don me.

Q. (By Mr. Denecke) : You are familiar, at

least generally, with this particular constructiini

job of Mr. Kuckenberg's? [202] A. Yes.

Q. Could you illustrate to the Court, and you

can make up these illustrations, Mr. Leavy, as to

what were considered or what you, at the time you

issued this policy, would consider accidental and

what you would consider operational.

Mr. Powers: Well, I do not think that is any-

thing for Mr. Leavy to consider. That is a matter

for the Court to conclude now from all the testimony

here.
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Mr. Mautz: This is also preliminary to some

further testimony by Mr. Leavy, your Honor, and

from an officer of the Hartford. I think it will be

connected up.

Mr. Powers: Well, he is certainly infringing

upon the fact-finding authority of the Court here

in this matter.

The Court: Mr. Leayy testified that he already

had authority from Hartford to issue their standard

policy. He had no authority to deviate from those

policies. In fact, he has testified he had no authority

to write a policy which assumes contract liability

without specific authorizations from the company;

is that light, Mr. Leavy?

The Witness: Yes.

The Court: Unless the law provides for fire

insurance policies the same as it does for life poli-

cies, that the agent of the company is the agent

for all purposes, I do not see how Mr. Leavy 's

interpretation of the policy coverage could enlarge

the obligations of the company. [203]

In the first place, let me ask the question. On fire

policies is the agent of the company the agent for

all purposes? Is there a similar provision with

reference to fire policies as there is in connection

with life policies?

Mr. Denecke : Your Honor, I think I can answer

that generally, that the statements or representa-

tions of an agent under a fire policy are held

binding upon the insurer despite the fact that the
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fire insurance policy says that that is not so right

in the policy.

The Court: Did you plead waiver or estoppel

here %

Mr. Powers: Yes

The Court: You plead waiver?

Mr. Powers: I plead waiver or estoppel as de-

fense to some things that they were claiming.

The Court: Yes, before they came in.

Mr. Powers : That is right.

The Court: What about that Lindstrom case

in Oregon w4iich says that you must plead and show

waiver? That was a fire policy. Are you acquainted

wdth that case, Mr. Denecke?

Mr. Denecke: Not by name, your Honor, no, I

am not.

The Court: I think they went up on a pleading

problem, and they held that you could not invoke

the doctrine of estoppel, and it had to ))e done on the

basis of waiver, but I am going to let Mr. Leavy

testify. He is here, and you ask him any questions

you w^ant. [204]

Mr. Denecke : Would you read the last question,

please ?

(Last question read by the reporter: ^'Could

you illustrate to the Court, and yon can make

up these illustrations, Mr. Leavy, as to what yon

considered or what yon at the time yon issned

this policy would consider accidental and wli;.t

vou would consider ()j)erational ?")
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Mr. Powers : May we have an exception to that ^

The Court: Yes.

The Witness : Well, an operational accident would

take not only damage but the A—if the face of a

cliff would have to be shot off and there was no place

for the rock to go except down on a railroad track,

that would be operational, and as far as the damage

was concerned not acidental, because it was inevi-

table.

In contrast to that, an operation on the side of a

hill or a place that got out of hand and blew trees

or rocks clear beyond the comprehension of a proven

contractor would be accidental.

The Court: I think you ought to tie it down to

the facts of this case, Mr. Denecke.

Q. (By Mr. Denecke) : Mr. Leavy, take this

illustration, that it was at a place where it was

known that rock was going to fall on the track, and

protective covering was put on the track, and it

was reasonably expected that that protective cover-

ing would protect the track from any damage. There

was blasting done, and there w^as an overshot or, in

other words, a lot more rock in a [205] lot larger

pieces of rock came down on the track than had

been reasonably expected and that, despite the pro-

tective covering, that caused damage to the track.

We will assume that this is through a place where

the contractor reasonably thought that the protective

covering would have been ample to save th(^ trac-k

and right of way from any damage. Novv^, in tliat
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particular instance would you define that as acci-

dental or operational ?

A. Well, I don't know, that is a mattei* of an
opinion going out and looking at it. It might well be

construed as an accident if it went clear beyond

what he ever anticipated on the thing, but that is a

matter of interpretation. I might agree to that, and

the company would say something else.

The Court: Well, Mr. Leavy, in addition to

whcvt Mr. Denecke told you, assume further that

every fifth time that they put the covering over the

track damage happened that they did not antici])at(s

and assume further that in an area of 500 feet in

jens.ih over a period of four or five months damage

: was caused beyond what they expected 59 times.

Would you consider that each of those 59 occur-

rences was an accident within the meaning (^i* the

\
policy f

Tlie Witness: If it was beyond their expecta-

tion's or that w^hich the contractor ordinarily wonld

expect.

Yve have those cases come up quite fnujucntly in

connection with blasting, and our contractor \)\\X< ;

blast in v/here he thinks it is going to react w itliin :

certain area, and it goes [206] lieyond that, and ii

shakes down plaster and homes and so forth, and

Then we have property damage claims which we \n\}

.

The Court : Third parties ?

The Witness: Third parties.

The Court: In this i)articular case the assnrcd

was Kuckenber2' who was under a contract with th«'
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Southern Pacific. Would that make any difference ?

The Witness : No, we would not assume to insure

any contractor against a loss where you know it is

going—I mean, where it is inevitable. There has to

be an element of accident in it.

The Court : Well, I still do not understand your

answer.

Would it cover the Southern Pacific then if Kuck-

enberg was under contract with Southern Pacific to

do this work ?

The Witness: If there was an accident, your

Honor, yes.

The Court : Let me try once again.

The Witness : I am afraid you got a dumb wit-

ness on your hands.

The Court : No, no. Kuckenberg agress to build a

road for the State Highway Commission or Bureau

of Roads, and in connection with the construction

a considerable amount of blasting has to be done.

Southern Pacific owns some right of way on which

they have some tracks immediately below the place

where they are going to be blasting. Kuckenberg

enters into a contract by which it agrees to protect

the property of the Southern Pacific and restore it

to the condition in which it was prior to any acci-

dents [207] that might occur or any damage that

might result from its blasting. The insurance is

obtained, one of blanket public liability and prop-

(*rty damage policy which has a contract liability

provision.

Where the damage occurs with great frequency
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or considerable frequency, would the policy of in-

surance, the blanket public liability and property

damage insurance covering Kuckenberg as an as-

sured, protect it against claims asserted by the rail-

road company ?

The Witness : I would not consider that the fre-

quency had anything to do with it. It would be how

has it occurred, whether it was an accident or not,

and if the insurance company would stay on the

risk long enough you could have 50 accidents or you

could have 50 damages which were not accidents,

but the operational, that is the inevitable result in

there, but because it occurred in one case and be-

cause it occurred in ten I do not, in my hunible

opinion, think that is the test. I think that is how

the accident happened or how the event hap])ene(l,

w^hether it was accidental or whether it was opera-

tional.

The Court : It is your statement that at the time

you wrote this policy, if Kuckenberg in its opei-a-

tions could not reasonably anticipate the amount of

damage that resulted from a blast, under those cir-

cumstances the damage cost would be accidental and

covered by the policy? [208]

A. Yes, with those

The Court: Go ahead.

Q. (By Mr. Denecke) : Mr. Leavy, did you -.»

u]) to the job after it was in progress there and

after your ])olicy was issued i A. ^ cs.

Q. Do you recall what the occasion was for your

going up there?
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A. Oh, I went as a matter of interest first as

underwriting and also in an interest in the con-

tractor's work. Then I went up to see the progress

of the work, I think, about three times altogether. I

think I made one or two trips with Mr. Krill up

there when we had a report of an accident up there,

as I recall, a track accident on one occasion.

Q. Did you have any knowledge of damage to

the railroad property'? A. Yes.

Q. On the anniversary date of this policy which

would be in April if April was the—was, that it

commenced in April, do you recall any discussion

that you had with Hartford Accident and Indem-

nity regarding the renewal of this policy'?

A. Yes.

Q. Do you remember with whom that was^

A. Well, at first we received instructions not to

renew the policy, and then later Iwent to San Fran-

cisco and talked with Mr. Posey and Mr. Robinson.

Q. Who are Mr. Posey and Mr. Robinson^ [209]

A. Mr. Robinson is the superintendent of the

Liability Department of the Hartford, and Mr.

Posey is a vice president.

Q. Did they give you any reason why they did

not want to renew the policy?

A. Well, they felt—I think there was a Mr.

Hitchings there who was with the Claims Depart-

ment, claims attorney, and they felt from their re-

ports and inspection that had come in up to date that

there were going to Ix^ some serious claims resulting
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from the operation, and they wanted to retire t'lom

the risk.

Q. (By Mr. Denecke) : Was there anythino- said,

Mr. Leavy, about whether or not they expected to

suffer any loss by reason of writing this policy I

A. Whether they expected

Q. To suffer any losses by reason of the writiiii;-

of this policy?

A. Well, they already had them up to that date.

[;
Q. I should say losses by reason of damage to

the railroad.

A. I don't recall that the railroad was specifi-

cally mentioned. I don't remember that.

Q. Other than the damage to the railroad there

had been one personal injury; was there not ?

A. Well, I recall the one where an engineer

stopped his train suddenly because of a boulder on

the track, and it was an old train, as 1 recall, a

logging train, and the couplings were so far a])r»rt

that when the train came together it threw the con-

ductor of th(^ freight train out of his cab and onto

the floor, [210] and I think—J don't know how it

was settled, but it was a rather serious claim at tlic

tir;ie. At least they thought so.

Q. Other than the personal injury loss which

you mention here, were all the other losses which

you were discussing down there in March or April

concerning the damage to the railroad?

A. All the other losses'?

Q. All the other claims or losses or whatc\er

A'ou want to call them.
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A. I can't remember that.

Q. Let me ask it this way. Mr. Leavy, was that

the principal subject of discussion, as to the pos-

sible loss for damage to the railroad property'?

A. I believe, the best I can recollect, that first

of all that the risk is what is commonly known be-

cause rock blasting and so forth comes in the cate-

gory of what we called a dangerous or a hot risk and

tliat there would be eventually heavy claims would

result because of the terrain of the country and

what might happen to the railroad track down be-

low, which wx had one loss up there, as I recall it,

of some rock that went through a cabin, and the

whole character of the risk was why they wanted

to get off of it.

The Court : I did not hear, cabin of the Southern

Pacific?

The Witness: Yes, sir.

The Court : Well, at the time that vou talked to

the vice [211] president and superintendent of agen-

cies down there in San Francisco, did you tell them

that Kuckenberg was asserting a number of claims

against the insurance company by reason of damage

to the railroad's property?

The Witness : No, I think that information was

alreadv down there.
«/

The Court : That was in April of 1948 ?

The Witness : 1948.

The Court: But you did not mention it to the

company ?

The Witness: I don't recall, your Honor. There
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was a general discussion. I was arguing with tli(Mn

for a different reason. I felt that we had wiitteii a

bond and taken a very substantial premium from
the contractor and that the company had some obli-

gation to ride the risk through.

The Court: All right.

Q. (By Mr. Denecke) : Are you familiar, Mr.

Leavy, with the nature of the claims that Kucken-

berg Construction Company has made against Hart-

ford for damage to the railroad?

A. Well, some of them I think I can recall. 1

remember one that stands out in my memory where

a, v\'hat do you call this water that comes down in

. a—

—

\ Q. Falls, creek 1

A. Not a falls, the lumber where your watei*

comes down—flume. That got out of hand and came

down in under Kuckenberg^s operations, and in

turn went on down to the railroad track [212] and

caused them considerable damage, and it was some-

thing over which the contractor certainly had no

control, and I think that did considerable damage,

as 1 remember it.

Q. Are you familiar with any, generally, with

the other claims'? A. Some of them, yes.

Q. Those that you are familiar with, Mi'. Leav>,

do yc»u consider them, in your judgment, accidental

or o]>erational?

Mr. Gearin: We object to that, your Honor.

Mr. Mautz: Could T ask him one (jnesti(»n, yonr

Honor?
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The Court: Yes.

Q. (By Mr. Mautz) : Do you consider those

claims, Mr. Leavy, of which you have personal

knowlege that have been presented to the insurance

company by Mr. Kuckenberg or his company, do

you consider them accidental damage claims within

the intent and purview of the insurance policy which

you wrote for him?

Mr. Powers: We will object to that question.

He has no way of knowing that.

The Court: Objection sustained. In the first

place, the vice of that question is nobody knows the

facts upon which Mr. Leavy is going to make his

determination or render his opinion.

Q. (By Mr. Mautz) : Could you tell the Court,

Mr. Leavy, in addition to the flume damage claim

which you just referred ([2L3] to and had knowledge

about, of any other specific claims that Mr. Kucken-

berg has presented to the insurance company that

constitutes, in your opinion, under this policy which

you wrote, accidental damage?

Mr. Powers: Same objection.

The Witness : Well, I don^t

The Court: Let him answer the question. Go
ahead, answer.

The Witness: I remember on one trip going up

there and seeing a tremendous amount of rock that

had come down where they had had a—I don't know
what happened, but it was a huge big wedge of rock

that came down the mountain, as something that
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they had not anticipated or something had got out

of hand, I don't know which.

Q. (By Mr. Mautz) : You would consider those

accidental damages?

Mr. Powers: Just a moment, he said lie didn't

know what happened.

The Witness: I wasn't there when it occurred.

I saw the result of it, and it was a tremendous pile

of rock that was coming down the side of the moun-

tain.

Mr. Denecke: That is all, your Honor. [214]

Cross-Examination

By Mr. Powers:

Q. Just a question or two. You were having

quite a time, keeping the Hartford on this risk;

wore you not ?

A. Well, I would not say it was so bad.

Q. Well, you were making representations by

letters and so forth that this was clearly not acci-

dental—I will put it that way—isn't that the fact f

A. No, that is not the fact.

Q. All right.

A. I don't understand your question. You moan

when I went

Q. I will ask you this

A. When I went to San Francisco?

Q. No, whether you did not represent to Hart-

ford you had inspected th(^ job and anybody could

see these were just just goini>- to hn])p('n, tlicy wciv



268 Henry A. Kitckenberg^ etc., vs,

(Testimony of J. Stuart Leavy.)

not accidents? Did you not write that to the Hart-

ford in this letter written May 22nd, 1948, Mr.

Leavy, and I will call your attention to the third

paragraph.

(Document presented to the witness.)

Q. It was your opinion at that time then, was it,

that—May 22nd, 1948, '^I might add—" This was

written to Mr. Posey, the man you referred to
—

^^I

might add that when we were up on the job, Louis

Krill took some more pictures; and they will in-

dicate quite conclusively, at least in my mind, that

the blasting of rock and the muck that went with it

could not help but cause damage to the railroad

tracks." That was your opinion then, was it [215]

not?

A. That is in the one particular instance.

Q. You were writing about the general situation

with respect to accidents; were you not?

A. No, we were talking about the ones that he

took the pictures of.

Q. At this time w^hen this was written the Hart-

ford really wanted the policy canceled and they

A. Not canceled. They didn't want to renew it.

Q. This was subsequent to the time it was re-

newed; was it not? A. Oh yes, that's right.

Q. And they kept wanting to cancel it?

A. That's right.

Q. And finally it was canceled?

A. That's right.

Q. And so this was something that they would

act on when you wrote this, is it not, to the effect
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that you consider these not accidental at least wlicn

you went down to the job; isn't that true?

A. As to that particular event, yes.

Q. It was your intention to write the policy as

it was written, that is, an accident policy, and an

accident basis, that is correct, isn't it, Mr. Leavy {

A. That's right.

Q. Then, so far as the question about the—which

the Court asked you about considering claims,

whether you did consider [216] these as claims or

whether they could be considered as claims—will

you mark this ?

(Document, Western Union Telegram, July

6, 1948, marked Defendant's Exhibit No. 117

for identification.)

Q. Did you represent to the Hartford that th(^se

claims of Kuckenberg's, so-called lists of Kucken-

berg's claims, that he was not going to present those

for claims against the Hartford, in July (^f 194(S,

and actually put them in as an offset against the

Southern Pacific claim ; that they were fighting with

the Southern Pacific to get it straightened out ?

The Court: Is that after the ])olicy was can-

celed?

Mr. Powers: No, this was the time when t1iry

were trying to keep the policy from being cancel*"!.

It was before it was canceled.

The Witness: Well, in this ^^Conhdcntially sndi

bills are being presented in anticipation of offset

against any future claims which the Southein Pa-



270 Henry A, Kuckeriberg, etc., vs,

(Testimony of J. Stuart Leavy.)

cific might bring against Kuckenberg," that might

have been my opinion at that time.

Q. Yes, in other words, you did not expect any

claims at that time, and it was your information

that they were just using them as an offset against

Southern Pacific'?

A. Yes, I am frank to say I am a little vague

about it, taking it from this. You see, at the time

the policy was renewed we wrote a special letter.

Q. I think I have that here. [217]

A. I think that you have it, and this harks back

to the letter that was written.

Mr. Powers: We will offer Defendant's Exhibit

No. 116 for identification in evidence.

The Court: Any objection?

Mr. Gearin: No objection.

Mr. Denecke: No objection.

The Court: It may be admitted.

(Document previously marked Defendant's

Exhibit No. 116 for identification was received

in evidence.)

The Witness: I would like to mention, if your

Honor please, what my opinion is in there, that I

stated also in this wire: ^^ Obviously this whole mat-

ter is involved to a point where it goes beyond either

our field as agents or our capacity since legal ques-

tions are imminent."

Q. (By Mr. Powers) : Did you want to see the

oridnal letter when it was renewed?



Hartford Accident dc Indemnity Co. 271

(Testimony of J. Stuart Leavy.)

A. Yes, I could not find it. Did you get it out

of our file?

Q. No, I got it from counsel for Kuckenberg-, tlie

plaintiffs. I doii 't know. He had it marked for iden-

tification. That is where I got it. I don't know where

it came from.

Mr. Mautz: It is addressed to us, no reason why
we should not have it.

Examination

By the Court:

I

Q. ]\lr. Leavy, about how much was the preniiuin

on these policies on this job? [218]

A. Well, that is—I can get it for you, your

Honor, but, you see, in that policy it is blanketed,

and there were a lot of charges in that policy tliat

are not chargeable against the job. For instance,

Kuckenberg Construction Company had a large

fleet of trucks which made up about 50 per cent of

the premium. It is my recollection that the i)reniiiun

the first year ran about $12,000 in the over-all pic-

ture. I might be wrong about that.

Q. So for this particular job, taking out the Hect

of cars, it would be approximately $6,000?

A. That's right.

Q. Now, I understand that in March or Ai)iil

you asked the company to renew even though you

knew they wanted to get off the risk: is that viixhi ?

A. That's right.

Q. You have represented the comi)any \\)v Imw

long f
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A. Well, our agency since 1914, I think it is.

Q. You tried to give the company good business,

and you tried to get good business for yourself; is

that right? A. Yes, vsir.

Q. Now, at the time that you asked the company

to renew did you know that the company was con-

tending that the policy covered them on about 60

different items of damage running up to many,

many thousands of dollars?

A. I don't remember any such amounts as that,

your Honor, no.

Q. For the period of seven months prior to the

time that you [219] asked them to renew there was

over 60 different claims totalling many times the

amount of the premium. You would not have asked

the company to renew if you knew of those facts,

would you ?

A. Well, no, only to the extent that all the dam-

ages or the claims that resulted, but the accident

and whatever happened were not all accidents

within the terms of the property damage. There

could be oiDcrational damage there that would not

be chargeable against the policy.

Q. Well, how many, did you have any infor-

mation

A. Well, I didn't have that, your Honor. These

claims went in direct to the Claims Department.

We don't always see those.

Q. (By Mr. Powers) : Mr. Leavy, getting back

to the question the Court asked you about the pre-
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iiiium paid for this policy, in addition to eoverin^^

this particular job it covered other operations of

Kuckenberg, didn't it? A, Yes.

Q. Is it not a fact that the premium for the

year—isn't it a fact that the premium was written

on the lowest rate that you could possibly get be-

cause of your representations that there was really

nothing involved, and that premium instead of bcaiig

12,000 was $1,633 for the year'?

A. I can't answer that without

Q. Could you if you see the policy?

A. I could if I saw the audit. The preminm

comes at the end of the job. [220]

Q. Could you tell anything from the rate that

was given?

A. No, we have to take the rate and apply it to

the payroll, and you do not get that until the policy

expires.

Q. If the Hartford's actual records show

that A. They have the record of it.

Q. And that would be

A. The $1600 would be what we call a deposit

Ijremium.

Q. Just as a matter of getting records, Mr.

].eavy, because you couldn't very well remember

premiums collected on this since 1948, as I know, hav-

ing paid some now for the period from June 26,

1947, to July 27, 1948, what does the earned pre-

mium show? That is over the period of a yen]', that

is $1,801 1 A. $1,801.

Q. And 23 cents?
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A. Yes. What policy is that?

Q. That covers Kuckenberg Construction Com-

pany in all their operations, doesn't it?

A. There may be something wrong with that.

Where is your fleet in there?

Q. '^Driving other cars"?

A. No, ^^Auto zone."

Q. Here it is (indicating).

A. Here, you see, 2100. This $1800 is what is

left over after the deposit so you have 3900 plus

1800.

Q. What is this return then? What is this re-

turn, the earned [221] premium, what does earned

premium mean?

A. Premium developed by the payroll with the

rate applied to it.

Q. Well, isn't that thing related to this over

here (indicating) ?

A. Here it is over here (indicating).

Q. Now, the Santiam is, are both these Santiam?

A. Yes.

Q. He has got in another column Harbor Drive

in Portland ? A. Correct.

Q. Where is this, his permanent yard?

A. That's right.

The Court : I may be mistaken, but I was under

the impression that Mr. Kuckenberg had a public

liability and property damage policy which covered

all of his operations, but by reason of the contract

between the Bureau of Roads on this specific con-

tract it was necessary for him to take out two new
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policies, one a railroad protection policy, and the

other a specific public liability policy with the con-

tract endorsement; am I correct on that^?

Q. (By Mr. Powers) : What is the fact their,

Mr. Leavy'?

A. Well, the specifications required that the con-

tractor maintain insurance of certain limits, public

liability and property damage. Now, if he has an in-

surance already in existence, that policy answers

the particular requirement, and the extra \k)\\v\ that

we wrote was the railroad protective policy, in the

name of the Southern Pacific. [222]

The Court: But the blanket public liability

and property damage policy i*equired by the con-

tract was the one that Mr. Kuckenberg had for all

of his properties 1

The Witness: Yes.

The Court : Oh, I was in error.

Q. (By Mr. Pow^ers) : Mr. Leavy, many times

you w^rote and notified Kuckenberg and his at-

torneys, did you not, that the policy you wi'ote

would not cover operational damage; isn't that

true %

A. Well, I don't say many times. I had a discus-

sion wdth Mr. Kuckenberg more often about it, and

I had one discussion, T think, with Mr. Soutlicr

about it.

Q. And then you notified the—as a matter ui

fact, you notified them in writing at one \\\\n\ (ii<brt

you ?

A. Well, that latter ])art of it here 1 dictated.
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Q. Yes, and that was the purpose of that, to

tell them that you would be bound only by the con-

tract, which was accidental, not for operational

claims ? A. That is correct.

Q. Up to that time no claims had actually been

filed, had they'? A. I cannot answer that.

The Court: What month was the letter written"?

Mr. Powers: In April, 1948.

Q. (By Mr. Powers) : Well, it was after that,

it was in June of that year that our exhibit, which

is Exhibit—or July 6th that 3"ou wired the Hart-

ford stating that, about these bills, there had been

these [223] bills: ^^Confidentially such bills are

being presented in anticipation of offset against

any future claims which the Southern Pacific might

bring against Kuckenberg. Mister Souther advises

there is no thought of litigation in the minds of

either Kuckenberg or himself as respects Hartford

contracts."

Now, that was your understanding then, was if?

A. Yes, as I recall, it has come back to me now,

in reference to that letter that I said I dictated that

was thought necessary because the Hartford antici-

pated there would be an argument, let us say, as to

to what would be operational and what would be

accidental.

Mr. Powers: We will offer Defendant's Exhibit

No. 117 in evidence, your Honor. Counsel has seen

it.
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The Court: Any objection to it?

Mr. Gearin: As long as it is not signed by us,

I have no objection to it.

Mr. Mautz: If Mr. Powers considers it inipcach-

ing- of Mr. Leavy, we have no objection. It (tan

serve no other purpose because it is written by Mr.

Leavy, addressed to the Hartford, and it could not

bind us anyhow.

I Mr. Powers: I move that the argument be de-

ferred to the end of the trial, your Honor, and that

the remarks of counsel be stricken. It is necessa]\\'

in order to refresh Mr. Leavy's memory, as 1 have

said, during the time. He couldn't remember back

five years

Mr. Mautz: Well, coimsel in his extensive ex-

perience knows [224] when he refreshes a witness'

memory with a document he does not put that docu-

ment in evidence. We have the privilege of doing so

if we want to, so if it is not offered to impeach Mi*.

Leavy it is not offered.

The Court: L think you are right, Mr. Maut/.,

but I will let it in anyway.

(Document previously marked Defendants'

Exhibit No. 117 for identification was received

in evidence.)

Mr. Powers: That is all.
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Cross-Examination

By Mr. Gearin

:

Q. Mr. Leavy, I am handing you the exhibit

which has been marked Exhibit No. 3 in this case

and ask you if that isn't a policy in which Southern

Pacific Company and the Western Union Telegraph

Company is the named insured *? A. Yes.

Q. That is the policy that was obtained by Mr.

KiU'kenberg to comply with the terms of the re-

quirements of the contract of the Public Works Ad-

ministration *? A. That's right.

Q. Now, I direct your attention, Mr. Leavy, to,

what do you call this endorsement, No. 1?

A. Yes, sir. [225]

Q. And refer to Paragraph LL of the endorse-

ment, of said endorsement, and which provides that

:

''the term 'property' " as defined in the contract of

insurance, "shall include property in the custody of

the Railroad and property of the Railroad."

Now was that language—why was that endorse-

ment attached to the contract?

A. ^¥ell, we will have to disclaim any responsi-

bility for this because this endorsement was gotten

up by the Southern Pacific Company, and it is their

own contract.

Q. That is the contract?

A. I mean, this is what we were required to

write.

Q. That's right, vrell. you wrote it; didn't you?
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A. Yes.

Q. I am referring—you have the document No.

43726. I am handing you our copy of it which is the

identical thing dated May 14, 1947. It bears your

signature countersigned as the authorized agent i

A. That's right.

Q. And you say that that was required by the

railroad'? A. Yes, sir.

Q. And you were, you executed that at the re-

quest of the railroad?

A. Well, indirectly, that is the railroad informed

the contractor who in turn informed us that the

railroad company [226] would require this policy

and have required their own form of endorsement.

Q. Well, there is no question but what the cmi-

dorsement No. 1 attached to the exhibit which you

hold in your hand was countersigned by you, is

there ? A. No, sir.

Q. And what was endorsement part LL of the

endorsement No. 1 you don't know anything about

the necessity for that or anything else. You wci-e

told to put it in, and you did it?

A. That's right.

The Court : Let me see this.

Mr. Gearin: I think it has to be read in light,

your Honor, of a certain directive in the contiact

which will be introduced in evidence at a sui)se(|uriit

time.

Q. (By Mr. Gearin): Now, Mr. Leavy, the

policy of public liability insurance which HartIon I

—v/hich Mr. Kuckenberg obtained with Hartford
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was to protect Kuckenberg against claims of all

third parties? A. Right.

Q. Which included the claims of the Southern

Pacific for damage? A. Anybody.

Q. Anybody.

The Court: Including the Southern Pacific?

Mr. Gearin : Yes. [227]

The Witness: Anyone.

Q. (By Mr. Gearin) : At that time you knew of

Kuckenberg 's obligations mider the contracts with

the Public Works Administration, first as to their

obligation to the Southern Pacific and, secondly,

their obligations to provide the insurance for South-

ern Pacific?

A. Yes, sir.

Q. Those were the policies which were issued

with those obligations in mind? A. Yes.

Q. I do not know how to phrase this next ques-

tion, Mr. Leavy, but had it ever been brought to

your attention—was the policy that was issued to

Kuckenberg with Kuckenberg as the named insured

a policy which would protect and indemnify them as

against all liability imposed by law arising out of

their obligations? A. Yes.

Q. Had it been brought to your attention, Mr.

Leavy, of the liability imposed by law as a result of

])insting operation? A. Yes.

Q. In other words, in your average public liabil-

ity insurance policy refrerring to automobiles there

must be legal liability and negligence, and you had
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been advised at that time that as far as blasting was
concerned there was absolute liability for damage?

m- :\lr. Denecke: Where there w^as blasting.

' The Witness : I would not say that 1 know there

was absolute liability. I know^ the policy woukl covei-

legal liability as a result of any damage from blast-

ing.

Q. As I understand it, you say that Mr. Kucken-

berg had a policy of public liability which was broad

enough to cover the requirements of his contract

with the Public Works Administration'?

A. Yes.

Q. Mr. Leavy, was there not a special endorse-

ment to that policy covering the particular con-

tractual requirements %

A. Xo, there would have been if the policy had

not been w^ritten, one written in the name of South-

ern Pacific.

Q. Oh, I see.

A. There is no point in charging a contractor

twice for the same thing.

^\v. Gearin: Thank you, I have nothing further,

your Honor.

Cross-Examination

By Mr. Powers:

Q. Just one or two questions. That means ai-isinu"

out of an accident, doesn't it, Mr. Leavy?

A. Which is that?

Q. The Southern Pacific policy used the word

^'accident" too; [229] did it not?

A. If I could see it, I could M\ vou. Tlicy h.-nv
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made some changes. Ordinarily it has the words

^^by accident" in it.

Q. Of course, the policy speaks for itself.

A. '
' Caused by accident.

'

'

Mr. Gearin : From the agreement Nos. I and II.

The Witness :

'

' Caused by accident.
'

'

Q. (By Mr. Powers) : So that is limited to

caused by accident, isn't if?

A. I would think so.

Q. Mr. Leavy, in the fall of 1947 sometime

after this policy had first been written, is it not a

fact that after Mr. Krill had a claim that took him

down to the scene of the accident and he saw how

rocks were falling down, one thing and another,

that Mr. Kobinson came to your office in Portland

on his way back from Seattle and discussed that

with you, and he wanted to cancel it because it

didn't want any misinterpretation with anyone,

and you assured him at that time that they under-

stood there would be no claim for that type of dam-

age to the railroad track "?

A. Well, the only thing I can remember, Mr.

Powers, was if that conversation occurred subse-

quent to this letter that we dictated, I think we did,

but I don't recall that before that.

Q. This would be in September, 1947^ [230]

A. No, that was '47— '48.

Q. Do you remember the conversation at that

time that they came up there? A. In '47?

Q. Yes, in the fall of '47.

A. I am sorry, I don't recall that. I talked—we

i
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were talking with Mr. Robinson about the risk, but

T don't recall that early as 1947, because nothing

had happened in 1947.

Q. When you did talk to him, why, you told him,

did you not, that there would be no claims made for

that type of damage that they were doing down at

the track, on this policy"?

Mr. Mautz: That is not binding on that, your

Honor.

The Court: There is so much evidence in heio

that is inadmissible that I am not going to sto})

now.

Q. (By Mr. Powers) : At the time you said you

had a conversation with Mr. Robinson, did you not

assure him at that time that there would be no claim

for this type of damage ^

A. Well, our policy did not attach until the

spring of 1947, and you say this conversation was in

the fall of 1947?

Q. That is what I was asking you, and you say

it was later?

A. Well, within my memory, the way 1 recall it

is a conversation with Mr. Robinson which was

subsequent to this letter that we wrote, which was

in April of 1948.

Q. What was that? [231]

A. That is, that there would be no claims that

any damage done by, unless, if it was operational,

in other words, rather than accidental.

Q. You don't recall that conversation hack in

Rer>tember?
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A. In September, 1947, no, I don't remember.

Mr. Powers: I think that is all.

Eedirect Examination

By Mr. Maiitz:

Q. But, subsequently Mr. Robinson, after he

saw or Mr. Krill told him that there were rocks

dropping down on the Southern Pacific track re-

sulting from this job, he wanted to get off this legal

liability policy; did he not?

A. That was near the renewal date.

Q. Yes, whenever it was, Mr. Leavy 1

A. Yes.

Q. Your talk with Mr. Souther, as reflected in

the wire, had to do with distinguishing betw^een

those claims that were coming up that might be con-

sidered operational and those claims that might be

considered accidental ; isn't that so?

A. Yes, I think that's right.

Q. When you wired the Hartford in May of 1948

that Mr. Souther did not anticipate any case against

the Hartford, you did not anticipate that your

client here was going to have a case against them at

that time either, did you, Mr. Leavy ?

A. No. [232]

Q. Now, counsel has gone into some length with

you about premiums. As a matter of fact, when you

are writing a line of coverage for somebody like

Kuckenberg or Kuckenberg Construction Company,

you do not base value of the account just upon the

premium of one policy, do you, either for yourself or

for your company

?

A. That's right.

I
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Q. You were writing the bond on this job?

A. That's right.

Q. And you had other allied lines for Mr. Kuck-
enberg? A. That's right.

Q. And all that is taken into consideration as to

-whether it is a desirable account or not, is it not?

\ A. That's right.

Mr. Mautz: That's all.

Recross-Examination

By Mr. Powers:

Q. Mr. Leavy, the bond was not in the Hart-

ford, was it ? A. It certainly was.

Q. Well, I am asking.

Mr. Mautz: He answered.

Q. (By Mr. Powers) : Was if?

A. Yes, about $38,000 worth.

Q. But, I mean, was it carried right through all

the time? [233] A. Sure.

Q. That is all.

Recross-Examination

By Mr. Gearin:

Q. I would like to ask Mr. Leavy, I would like

to have him explain this telegram.

I will let you read it with me, Mr. Leavy: '^Have

had lengthy discussion with Mister Souther regard-

ing Kuckenberg and bills of latter presented to

Southern Pacific have all been denied."

In other words, you knew that the contraitnr
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was trying to get Southern Pacific to pay for dam-

age to the track f J
A. I knew they were, and this is from memory,

your Honor, I knew there were claims arising,

claims from the Southern Pacific, and some of them,

as I remembe]', v» ere claims which Kuckenberg did

not feel he was responsible for.

Q. I see. Then when you say: ^^Confidentially

such bills are being presented in anticipation of off-

set against any future claims which the Southern

Pacific might bring against Kuckenberg," in other

words, the trap was laid at that time to present

these claims against us and hoping that they would

scare the Southern Pacific Company out of present-

ing any claims; was that what they were doing?

A. Are you asking me if I laid a trap? [234]

Q. No, not you, nobody is pointing a finger at

you. but I want to know why you say confidentially.

Was there some confidential agreement between you

and Mr. Souther or Kuckenberg and Mr. Southed'

about how they were going to get Southern Pacific

in the picture?

A. No, 1 think our relationship with the com-

pany we represent in a matter of that kind, I would

use the word ''confidentiar' hoping what wouldn't

haxjpen is wliat has happened.

Mr. Gearin: That is all, thank you.

Mr. Denecke : No further questions.

(Witness excused.) [235]
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HENRY A. KUCKENBERG
recalled, testified further as follows

:

Direct Examination

?yY Mr. Denecke:

Q. Mr. Kuckenberg, you were presented with

certain claims by the Southern Pacific durin.y: the

course of this work ; were you not ?

A. Yes, we were.

Q. And all those claims have now been paid by

you except those for which Southern Pacific is now

counterclaiming ?

A. That is correct. We paid all the bills tliat

we felt our company were liable for. All that we

left were accidental damage we presented to the

insurance company to pay, which they have done

in the past, and these they refused.

Mr. Denecke: That is all, your Honor.

The Court: You mean Hartford has not paid

any of these ?

A. That's right. We presented them to Ilait-

ford.

Q. (By Mr. Powers): Well, you kiit^w all

along, did you, Mr. Kuckenberg, that the Hartfoi-d

was not going to pay for what might be operational

in nature, and they w^ere only concerned with ac-

cidents ?

A. That's right, we only ])resented them with

accidental damage claims.

Mr. Powers: That's all.

Q. (By Mr. Gearin) : Mr. Kuckenberu, thr
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bills that you submitted to the Southern Pacific,

were those covering accidents or operation*?

A. Accidental claims, accidental damage claims,

what were [236] presented Hartford.

Q. Maybe you misunderstood me. The bills that

you submitted to the Southern Pacific Company

covered accidental damage or operational damage?

The Court : Or neither ^

The Witness : I would say that I think we would

haA e to take them one at a time. I would say when

a train ran off the track, I would say we considered

that that was your own damage. We had nothinf.^

to do with it whatsoever, and we billed you for the

time that we spent getting your cars out, as I recall

it.

Q. Now, what about the Mayflower Creek wasli-

ouf?

A. We were instructed by your people to repair

your tracks and to repair the work around your

tracks, and we felt that that was your damage.

Q. I see.

A. Whether you had insurance to cover it, we
didn't know. We felt that you should pay us for

that.

Q. And the same about reconditioning?

A. Yes.

Q. And where the shots fell on the track did

you, those are all the same?

A. That's right.

Q. You felt that those damages were not oc-

casioned in whole or in part by any activities of
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yours % A. That 's right ; that is correct. [237]

Q. They were not accidents^

A. They might have been accidents. T don't say

they were not, but my claim is that we were not

responsible for them, but the Soutliern Pacific wei-e,

and we were looking to you for payment.

Q. And those bills that were submitted to you

by Southern Pacific Company covering items of

train delay you received

A. Anything that was accidental damage we sent

to Hartford for to pay them, and any of tlie bills

that we felt were our liability we i)aid.

Q. Then our bills that we submitted, did you

turn those over to Hartford for payment %

A. That is just what I have told you. Some of

them we did, and the others we paid.

Q. I see, that's all.

Mr. Powers: That is all.

Mr. Denecke : That is all.

Your Honor, I would like to introduce an ex-

hibit that we have had in the Pretrial, a letter that

has been talked about here in the testimony that we

marked Plaintiffs' Exhibit 16.

The Court: You all have Mr. Denecke 's exhibit

numbers and the description of the exhibits which

he had marked. Is there any objection to haviiii; all

such exhibits admitted in evidence?

Mr. Gearin: We have no objection to any |)r.-

trial (exhibits, your Honor. [238]

Mr. Powers: We have none, with this i)iovisi()n,

that this starts out a series of cori'cspondence that
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follows along and needs the others to complete it

over a period of just a couple of months involving

this same thing.

Mr. Denecke: Not this one, your Honor.

Mr. Powers: I am speaking of this letter of

April 15, 1948. I have them marked for identifica-

tion over there now, and if this goes in I would like

to have the rest of it go in to show what goes on.

The Court: Any objection, Mr. Denecke?

Mr. Denecke: Well, your Honor, this letter that

I referred to there was the letter from Kuckenberg

Construction Company, rather from Jewett, Barton,

Leavy & Kern, and Kuckenberg Construction Com-

pany, this correspondence back and forth between

Hartford and Mr. Leavy. I think Mr. Leavy testi-

fied this is the only letter he sent to Kuckenberg. I

have looked at these, and I may have no objection,

your Honor.

Mr. Mautz : They are along the same line of the

wire, your Honor. If you are going to let the wire

in, you may as well let them all in.

The Court : They may be admitted. Mr. Denecke,

any more testimony?

Mr. Denecke: No, your Honor.

The Court : Mr. Powers, do you have anyything ?

Mr. Powers: I don't believe there is anything

else, your Honor. [239]

Oh, yes, since Mr. Robinson is here I might just

ask a question or two. [240]
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EDWARD W. ROBINSON
a witness produced in behalf of defendant Hart-
ford Accident and Indemnity Company, liavini^ j)een

first duly sworn, was examined and testified as fol-

lows :

Direct Examination

By Mr. Powers

:

Q. Mr. Robinson, where do you live?

A. Gorte Madera, California.

Q. Is that somewhere around Sau Francisco I

A. It is about 14 miles north of San Francisco.

Q. And you are employed where?

A. Hartford Accident and Indemnity Com})any.

Q. You work in and travel out of the Hartford

office in San Francisco, do you?

A. That is right.

Q. In what branch of the company are you?

A. I am superintendent of the General Liability

Department.

Q. Now, in connection with this policy of Kuck-

enberg's that we are discussing here, wliat kind of

a premium was given that, as being higli oi* low?

A. I do not remember particularly the premium

rate for the Kuckenberg policy although 1 ])elieve

th(^re was a reduction from annual rates.

Q. Then I will ask you when you first had any

conversation with Mr. Stuart Leavy about tliis

policy? A. In October, 1947. [241]

Q. Do you remember the date?

A. I think it is October 20, 21.
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Q. Did you check your records or expense ac-

count ? A. I checked my expense account.

Q. What was the conversation, that is, whether

you asked Mr. Leavy about

Mr. Mautz: Unless, your Honor is going to let

in everything I do not know whether conversation

between Mr. Robinson and Mr. Leavy would be

binding upon the other parties.

The Court: I know it.

Mr. Mautz: But, in view of your Honor's ruling

we would like the record to show a continuing objec-

tion, and we remain silent.

Mr. Powers: What was that?

The Witness : I had been in Seattle and met Mr.

Hitchings who is our Pacific Coast claims attorney.

He had been in Portland here, and Mr. Krill had

been out on the job on, I think, a couple bodily in-

jury cases.

Q. A couple personal injuries?

The Witness: Bodily injury cases, and he had

seen this rock coming down on the track so Mr.

Hitchings talked to me in Seattle and I intended

to go direct to San Francisco, but stopped off here

and saw Mr. Leavy. I spoke to him about it. I do

not believe that any claims have been presented to

us at that time, and told him that where damage

was done, if somebody would try to collect we didn't

continue on any policy if there was possibility [242]

of a dispute in the event of a claim.

Q. What did Mr. Leavy say about that ?
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A. He assured me there would be no claims. Mr.

Kuekenberg understood the coverage.

Q. No claims for damage to the track ?

A. That is right.

Q. That is in 1947? A. Yes.

Q. That is all.

Cross-Examination

By Mr. Mautz

:

Q. Nobody from Kuekenberg was there, Mr.

Robinson ? Any of his attorneys ? A. No.

Mr. Mautz : That is all.

Mr. Powers : Is that all ?

Mr. Gearin : That is all.

Mr. Powders : If everyone has rested on this poi'-

tion of the case, which I assume they have—has

plaintiff rested?

Mr. Denecke : Yes.

Mr. Powers : Has Southern Pacific rested ?

Mr. Mautz : They never rest.

Mr. Gearin : You don't give me a chance.

Your Honor, other than to present testimony as to

our damage on the counterclaim, we have no furtlier

evidence to introduce. [243]

The Court: I told you, Mr. Powers, that if I tVlt

it necessary I would give you an opportunity to

])ring your witnesses from San Francisco, hut I have

not found it necessary yet. I may, but go ahmd.

You wanted to say something?

Mr. Powers: I was going to move the Court rmw
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to make a finding that under the evidence presented

here that the series of occurrences or events follow-

ing a general pattern as they do constitute an oper-

ation which could have been reasonably foreseen and

which was actually provided for and warned against

and told about in the contract in figuring and telling

them to figure and make whatever allowance was

necessary and, therefore, the Court at this time find

that the series of events presented do not constitute

accidents, therefore, there is no coverage under the

policy, and that summary judgment be entered in

favor of the defendant Hartford Accident Indem-

nity Company. .

Mr. Denecke : Your Honor, I have done quite a ^

great deal of research on this problem. It is not quite

in form which I would like to submit to the Court

so I ask leave to submit to the Court written brief

on this one particular point that these events did

constitute accidents.

The Court: I think that is the principal ques-

tion, whether or not the facts indicate that these oc-

currences were accidents.

I think we have got two legal words there, acci-

dents and occurrences, each with specific meanings.

I am not going to give the testimony of Mr. Leavy

much credence. [244]

I want to say I was surprised and pleased to see

an agent go to bat for his client as well as Mr. Leavy

did, but he is not in a position to vaiy the terms of

that contract, but I did listen to what he had to say

about what constitutes an accident, and I was won-

dering whether or not the authorities support his
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statement, and I understand that that is what you
are going to present me with in brief.

Mr. Denecke : That is correct, your Honor.

The Court: I am going to suggest this, that

Hartford prepare no form of brief. You just give

me the cases upon which you rely and send mo a

copy and send Mr. Gearin—he does not want one-
send it to Mr. Powers, and Mr. Powers, in a reason-

able length of time, try to get in your answ^er. That

is all I ask you for, is to give me the list of your

cases. I will read the cases myself. Give me \h^

cases that are in point.

(Discussion off the record.)

The Court : I am going to deny your motion for

summary judgment, Mr. Powers, because I do not

think that that is the right kind of motion.

This case is here on the question of liability, and

if I find for you on an issue, it will not be a sum-

mary judgment; it will be determinative.

Mr. Powers: I will change the motion, then, and

correct it in accordance wdth the Court's views to

make it final and determinative of the final issues

by that one issue. [245]

Mr. Gearin : Having the benefit of the testimony,

I think your Honor will have to mak(» findings as to

the type of accident covered in the remaining four

charges of the plaintiffs against the Southern Pacific

Company, the derailment, the wash-out, th(^ foad

falling on the track, and the general rcsiirfacini:.

those being the four elements.

The Court : I will never be in a better position to
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decide a couple of them than now. I am going to

hold against Kuckenberg on the resurfacing.

Now, I think the Southern Pacific may have had

some advantage, but that was contemplated in the

policy and, therefore, I am going to hold against

Kuckenberg on that point.

Now, what was the third point you had ?

Mr. Gearin : There are four of them.

The Court : Give me number three.

Mr. Denecke: That was the section of the road

that fell on the track, your Honor.

The Court: I am going against you, against

Kuckenberg on number three.

Now, wdth reference to the railroad

Mr. Gearin : The derailment.

The Court: The derailment, it seems to me that

Kuckenberg has a good claim there, a car going eight

mJles an hour, and there was only three-sixteenths of

an inch out of line. I just cannot see how Kucken-

berg could have taken more precautions. Here the

work was being performed by Kuckenberg 's men
but under [246] the general supervision of one of

the men who works for Southern Pacific, and so I

am going to hold against Southern Pacific on that

one, and hold with Kuckenberg.

Mr. Gearin: The next one is the washout of the

bridge where debris got under the bridge and water

had to go over the ties.

The Court: I do not know about that one. I do

not know if I have enough evidence to decide it. I

know that in that area—Mr. Denecke had it here in

a different case—that there are unusual freshets and
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water coming down these little rivers, but it has not

been made clear to me as to whether this mud and
clay and debris and various other items that washed
into the river came from locations in which they

were working.

Mr. Gearin: The testimony is, if I may rv\vv to

it briefly, your Honor, by our two witnesses, is that

the mud, clay and rocks came from a slide directly

above the bridge, and I think that is the testimony.

I think that is all the testimony on the case.

The Court: Was the contractor working around

there ?

Mr. Gearin: That is correct, and fill was ])iit in

by the contractor.

The Court: Is that correct?

Mr. Denecke : Your Honor, I think the testimony

of both witnesses was that they came u]) afterwards

and thought that is where it came from, but this ma-

terial, as I understand it, it [247-8] was, they said,

the same kind of material as you find up and down

the river so I know that that was their sunnise that

that was where it came from, but I think that is all

it was.

The Court: However, you have the burden of

proof on that.

Mr. Denecke : I realize that, your Honor.

The Court : In view of the fact that you have to

sustain the burden, I am going to hold against you

on that also, so the only one I hold with Kuckenberc:

is on the derailment.

Is there any question about damages on that one?

Mr. Gearin: Well, T think we might he able to
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agree with Mr. Denecke on the damages. I think

there may be a trade, as we always do. I think we

might be in a position to attempt that. However, I

want to put some strings on it as far as our claims

are concerned when we prove our damages.

Mr. Denecke : Your Honor, is it sufficient now, if

it looks like we can arrive at a figure there.

The Court : In other words, that means if I find

in favor of Kuckenberg on that claim, I hold against

you on your claim for $241. I believe you have a

counterclaim for $241.

Mr. Gearin: Not on that. It will be so under-

stood, your Honor, that we will not, in view of your

Honor's finding, make any claim for the derailment

expense.

The Court : Is there any other thing that wt have

to decide right now ?

Mr. Gearin: No. [249]

Mr. Denecke : No.

The Court: I just want to say that when a con-

tractor enters into the type of contract that Mr.

Kuckenberg entered into with Southern Pacific,

under these circumstances, that he is going to get

the short end of the stick because there is blasting

over there ; there is work with heavy equipment, and

before he can prevail on a claim he has got to bear

the burden of proof, and it is a difficult thing, but

that is one of the considerations that a contractor

must contract in view of.

(Thereupon, the trial of the above-entitled

cause was concluded.) [250]
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Reporter's Certificate

I, Gordon R. Griffiths, an official reporter to the

United States District Court of the District of Ore-

gon, hereby certify that at the time and ])lace lucn-

tioned in the caption of the above-entitled cause 1 re-

ported in shorthand all testimony adduced and pro-

ceedings had in said cause ; that my shorthand notes

were thereafter reduced to typewriting, under my
direction, and that the foregoing transcript con-

sisted of 250 pages, is a true and correct transcript

of all the testimony adduced and proceedings had as

aforesaid, and of the whole thereof.

Witness my hand at Portland, Oregon, tlii^ 'M'(\

day of July, 1954.

/s/ GORDON R. GRIFFITHS,
Official Court Reporter. [251]

[Title of District Court and Cause.]

CLERK'S CERTIFICATE

United States of America,

District of Oregon—ss.

I, F. L. Buck, Acting Clerk of the United States

District Court for the District of Oregon, do hereby

certify that the foregoing documents numbered h'm\

1 to 10, inclusive, consisting of Pre-trial oi'dei-; Copy

of oral opinion ; Findings of Fact and Conclusions d

Law; Judgment; Notice of a])peal: I'lidert^kiu- ..n

appeal; Order extending time to July (i, VXA, to tile
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record on appeal ; Designation of contents of record

on appeal; Order to forward exhibits to Court of

Appeals and Transcript of docket entries constitute

the record on appeal from a judgment of said court

in a cause therein numbered Civil 5092, in which

Henry A. Kuckenberg, et al., are plaintiffs and ap-

pellants and Hartford Accident & Indemnity Com-

pany is the defendant and appellee; that the said

record has been prepared by me in accordance with

the designation of contents of record on appeal filed

by the appellant, and in accordance with the rules

of this court.

I further certify that there is being forwarded

under separate cover the following exhibits: 2 to 6,

inc. ; 16-18 to 23, inc. ; 25 A to 25 G, inc. ; 26 A to 26

I, inc. ; 27-28-101-107-110-112 to 121, inc., and 305.

Transcripts referred to in appellants' designation

not yet prepared, will be forwarded when completed.

I further certify that the cost of filing the notice

of appeal, $5.00, has been paid by the appellant.

In Testimony Whereof I have hereunto set my
hand and affixed the seal of said court in Portland,

in said District, this 2nd day of July, 1954.

[Seal] /s/ F. L. BUCK,

Acting Clerk.
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[Endorsed]: No. 14,415. United States Court of

Appeals for the Ninth Circuit. Henry A. Kucken-

berg, Harriet Kuckenberg and Lawrence Kucken-

berg, Doing Business as Kuckenberg Construction

Co., Appellants, vs. Haii-ford Accident & Indenniity

Company, a Corporation, Appellee. Transcrii)t of

Record. Appeal from the United States District

Court for the District of Oregon.

Filed July 6, 1954.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals foi*

the Ninth Circuit.
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United States Court of Appeals

For the Ninth Circuit

No. 14415

HENRY A. KUCKENBERG, HARRIET KUCK-
ENBERG, AND LAWRENCE KUCKEN-
BERG, d.b.a. KUCKENBERG CONSTRUC-
TION CO.,

Appellants,
vs.

HARTFORD ACCIDENT & INDEMNITY COM-
PANY, a Corporation,

Respondent.

STATEMENT OF THE POINTS ON WHICH
APPELLANTS INTEND TO RELY

Pursuant to Rule 19(c) of the Rule of the above-

entitled Court the appellants present the following

statements of the points on which they intend to

rel}^ on this appeal:

1. The Trial Court erred in finding and conclud-

ing that the injury and damage to the property of

the Southern Pacific Company was the reasonably

anticipated, ordinary and expected result of appel-

lants operation under the circumstances and did not

result from ''accident." (Findings of Fact, Para.

13; Conclusions of Law, Para. 1).

2. The Trial Court erred in concluding that the

res}>ondent is not required under the relevant poli-

cies of insurance to appear and defend on behalf

of the appellants against actions or claims brought

against the appellants by Southern Pacific Com-
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pany for damages resulting from appellants' road-

building operations. (Conclusion of Law, Para. 3.)

MAUTZ, SOUTHER, SPAULD-
ING, DENECKE & KINSEY,

By /s/ ARNO H. DENECKE,
Of Attorneys for Appellants.

Service of copy acknowledged.

[Endorsed] : Filed July 9, 1954.

[Title of Court of Appeals and Cause.]

STIPULATION AND APPLICATION TO BE
RELIEVED PROM PRINTING OR RE-

PRODUCING EXHIBITS
It is hereby Stipulated by and between the re-

spective parties hereto acting by and through their

respective attorneys that the parties hereto request

the Court to be relieved from printing or repro-

ducing exhibits introduced at the trial of this action,

and request the Court that the exhibits be consid-

ered in their original form without reproduction.

Said request is made for the reason, among

others, that a portion of some of said exhibits ai-c

more easily comprehended in their original lotni

than they would ])e in reproduction.

/s/ ARNO H. DENECKK,
Of Attorneys foi' Apj)el!ant^.

/V JAiMES ARTHUR POWERS,

By /V EARLE P. SKOW,
Of Attorneys for Respondent.

[Endorsed] : Filed July 12, 1954.




